Department of Minerals and Energy

Response to the issues and concerns raised by the public on the Mineral and Petroleum Resources Development Amendment Bill [B10B 2007]
	Name/company Presented
	 Issues/Concerns raised on MPRDA BILL [B10B 2007]
	DME’s response and B10D 2007 

	CHAMBER OF MINES

Chamber of mines
	Clause 1

Amendment of clause 1(o) and (p) the definition of “residue deposit” and “residue stockpile” be amended to delete the insertion of the old order right

(2) Community participation : MPRDA does not contain special provision for participation

Comments: Charter provides for that (10% participation by community, 

· clause is a duplication new clause be delete if retain proviso to be included and participation should consider the existing arrangement of charter, royalty and social and labour plan
· Shift of Environmental matters to NEMA non alignment non considying and 18 months period
· Delegation by Minister of M&E in sec103 of MPRDA not i.t.o NEMA
· Nkuzi and LRC
Honourable members

Kekana

Community participation has its own flaws

Schmidt

· Why 10D not 10B on the 21 days vs prescribed manner,

· AGRISA: notification are not adequate consultation, we request effective consultation with the land owner
· SADPO: section 27 relating to SSM 
	The Bill seeks to address the ownership of residue deposit and residue stockpiles and as a result impose obligation and responsibility upon such holders to manage the historical environmental liabilities occurred as a result of the holder of old order rights by.

HABITAT: DEAT and DME cannot be separated they need to interconnected.

Time frames: 

consultation process: sec10 notices not sufficient means of notification interested and affected parties are far from the premises where they notify the said parties. 
RM should send a registered letter to the land owners for notification. And the applicant should provide proof of notification from the land owners.

Scoping report time frames is physically impossible. The Act does not make provision for the extension of the period.
Amend sec 104 not 96.

Mahlaba: time frames in the Act are they there to meet target or 
Schimdt: proper consultation with the community and processing of the application

Webber Wenzel:

Prior written approval

Section 11 impact on the stock exchange competition tribunal

Suggestion: only disposal of a controlling interest of unlisted companies.

Time limit to EA

Land occupied by community no indications of conditions legislation must spell out the conditions
Honourable members

Mathibela: what will not work when the Minister reject the application

Subitem (2) undertaking v documentary proof 
Subitem (3A) seeks guarantee of security of tenure

Lucas: value addition by investors is there anything done on indigenous communities.
How do you balance the opportunities b/n investors and HDSA who do not have funds

Kekana: You referred to stats but fails to indicate progressed made so far on the Mining Charter, clarify that as you keep on saying investor confidence.

Charter does not promote broad empowerment but empowers few people. Nigeria regards charter as best practise code
Monare: international best practise
Schmidt: residue stockpile legal implication is expropriation,

Transfer of ownership passes,

owners are in a process of processing those mine dumps

Lauw: is the backlog of processing the application as a result of consultation processes still to be made by application 



	NKUNZI
	Clause 2

"(d)
Substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter into and actively participate in the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;";

Proposal: The Bill should contain the reference to community
	B10D 2007

 substantially and meaningfully expand opportunities for historically disadvantaged persons, including women and communities, to enter into and actively participate in the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;



	· NKUZI DEVELOPMENT ASSOCIATION

· AGRISA

· CHAMBER OF MINES
· FEDERATION FOR SUSTAINABLE DEVELOPMENT
	Clause 5

Section 5 (4)(c) of the Act currently gives communities the right to be consulted and this right will be taken away if the 25 March 2008 version is adopted by your committee.
The envisaged amendments to Section 5(d) of the Act (by removal of the requirement that the landowner or lawful occupier of the land be notified and consulted with but, instead, merely be given 21 days' written notice) effectively means that a right to prospect can be granted without any consultation having taken place
In terms of section 5(4) (c), consultation must happen with the landowners or lawful occupiers. The lawfull occupier is problematic for the land occupiers that are not the land owners. In other words, in terms of the amended provision, he could consult with a lessee, alternatively, possibly an employee of the landowner, and provided that such person was a lawful occupier, he would have satisfied the requirement of this provision.  

	· Section 5(4)(c) The 21 days’ written notice referred to in section 5A of the Bill is not at the stage of processing an application, it is at the time when a right/permit has been granted and the holder of such a right/permit notifies the parties concerned of the date of commencing of the operations. 
· The Bill does not address the good relations  but uphold compliance of the law irrespective hence it provides for all parties affected and interested to be consulted without the exclusion of any one 
· DME does not agree with that hence it maintains the wording as is in the Bill and in the Act



	· NKUZI DEVELOPMENT ASSOCIATION

· AGRISA


	Clause 16
1. proposed amendment to Section 16(4)(b) is the removal of the words "and any other affected party".  It is also concerning that he is only required to consult with the "… landowner or lawful occupier .." (my underlining). In other words, in terms of the amended provision, he could consult with a lessee, alternatively, possibly an employee of the landowner, and provided that such person was a lawful occupier, he would have satisfied the requirement of this provision.  The same applies for the current wording of Section 5(4)(c) "… landowner or lawful occupier of the land…". 

2. The consultation requirements envisaged under section 16 and section 22 as amended are inadequate for community purposes because they relate principally to environmental considerations.

	· B10D provides that the applicant should consult in the prescribed manner with the landowner, lawful occupier and any interested and affected party and include the result of the consultation in the relevant environmental reports;
· The Regulations will provide in detail the manner in which the applicant has to consult



	· HABITAT

· COUNCIL

FEDERATION FOR SUSTAINABLE
	Clause 11 and 16

The MPRDA timeframes make it impossible for an EIA to be properly done.

“The applicant has to notify and consult with interested and affected parties within 180 days from the acceptance, thus the above means that the object after 180 days and have its objection referred to RMDEC. “

· Water study should over a hydrological year and so should the fauna and flora studies, dust monitoring and cultural historical studies – 2 weeks is not enough to undertake the above mentioned studies

· Other baseline studies.


	DME and DEAT agreed to retain the timeframes in the MPRDA. Special studies will be given extension period if the need arises.

	· AGRISA
	Clause 10

Amendment to Section 15 of the Act, this removes the obligation on the holder of reconnaissance permission to produce the permission and consult with the landowner or lawful occupier of the land before entering the land in question.


	Clause 15

Confirms the obligations of the holder of a reconnaissance operation to give written notice to the landowner or lawful occupier.

	AGRISA
	Clause 12

1. The proposed amendment to section 17 of the Act, this envisages the substitution of sub-section 1(c) with words “….the prospecting will not result in unacceptable pollution, ecological degradation or damage to the environment…”which”… an environmental authorisation

Suggestion:

It is recommended that the proposed new wording should instead be added to the existing wording, without excision of the latter


	The Bill has provision for the requirements pertaining to the issuing of environmental authorisation

	· CHAMBER OF MINES

· NKUZI DEVELOPMENT ASSOCIATION


	Clause 13 (e), 18 (b) and 81 (c) 

The above clauses propose empowering the Minister to impose conditions requiring the participation of the community if an application relates to land occupied by a community. 

Suggestion:

Community participation is not a requirement in the Mining Charter, which was the product of the Minister’s consultative process, it is suggested that these new provisions be deleted.


	B10D 2007 empowers the Minister to provide the community with an opportunity to participate through exercising her discretionary power in cases whereby the community has indicated their interest to do so.


	FEDERATION OF ASUSTAINABLE ENVIRONMENT
	Clause 23
The proposed 5 ha minimum area for a mining permit. There is already provision in the NEMA amendments to consider the impact and have the assessment based on that rather than size

 We object to the increase of this figure. Acid Mine drainage from 5 ha can cause vast damage if in the incorrect place.


	Clause 23
Section 27

· An extension of mining area from 1,5 ha to 5 ha in relation to mining permit was to support the viability of the operation to enable the applicant to access the funding.

	FEDERATION OF ASUSTAINABLE ENVIRONMENT
	Section 103
The current wording of the delegation of powers was the cause for the failure of the appeal process in the courts under the MPRDA. This means that poor communities cannot appeal a decision unless they have access to thousands of Rands for court cases. It is fundamentally unfair.

We propose that the appeal process in full should lie with DEAT or that the delegation of powers be changed so that the minister can hear an appeal. 


	Section 96

Communities can make use of section 96 which provides for the internal appeal process as a remedy before the matter can be forwarded to the court if  the matter is unresolved.

DEAT will only hear appeals that are against  decision made on environmental matters whilst DME will hear those appeal that are against the decision made on mining in particular



	· CHAMBER OF MINES
	Clause 70

The proposed amendment to section 102 is wrong as it absolutely precludes extension of areas and the addition of minerals. Provision should be made to retain the possibility of reasonable extensions or additions such as those referred to the above


	DME’s response

The Bill does not preclude the addition of minerals. The extension of an area affects the social and environmental liability hence that particular extension needs to be applied afresh as a new application not as an amendment to the existing right.


	· CHAMBER OF MINES


	Clause 85(b)

Item 12

Clause 85(b) should be amended so as to be made identical to the corresponding clause ( clause 86 (b)) in B10-2007, by the reinstatement  of the omitted sub-item 5(c), namely:

· (c) 180 days after the claimant has been informed in writing that the Director-General accepts the validity of the claim, or that the  Minister upholds an appeal contemplated in sub-item (b)”


	B10D 2007 has provided for sub-item 5(c) under clause 88.



	· CHAMBER OF MINES


	Clause 88 (2)

Clause 88(2) needs to be corrected by amending the clause to refer to the relevant part of the Bill ( currently clause 85 and no longer clause 86)

· “Despite subsection (1), section 85 is deemed to have come into operation on 1 May 2004.”
· Alternatively, clause 88 (2) could be amended to read:

-“ Despite subsection (1), the amendment to item 12 of schedule II set forth in section 85 is deemed to have come into operation on 1 May 2004.


	Clause 88 (2) on B10B 2007 has been deleted in B10D 2007



	· CHAMBER OF MINES
	Clause 81(c )
Item 7

Proposed amendments to sub-item 7(3A) and 7(3B)- If the applicant does not comply with the requirements of the sub-item (2) and (3), the Regional Manager must in writing request the applicant to comply within 60 days of such request. And if the applicant does not comply with sub-item 3A, the Minister must refuse to convert the right and must notify the applicant in writing of the decision within 30 days with reasons.
The current amendment does not empower the Minister to refuse a conversion, hence propose the deletion of the said item.


	DME’s response

The Bill seeks to address pending application that stalls the finalisation of the administrative process by empowering the Minister to refuse a right once the applicant does not comply with the directives of the Minister within stipulated time frames.




Parliamentary calendar

13 /06/08 MPRDA introduce to NCOP

18/06/08 briefing on MPRDA Bill
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