 

 
 


26 May 2008

For the urgent attention of the chair of the portfolio committee and members of the portfolio committee 

The Chair

Mr N Ngcobo MP

Portfolio Committee for Minerals and Energy

Minerals and Petroleum Resources Development Amendment Bill [B10-2007]:

New amendments to be considered on Wednesday 28 May that will reverse gains made by communities and remove the right to be consulted.
Dear Sir

1 It has come to our attention that your committee will consider this amendment bill on Wednesday 28 May 2008. The Nkuzi Development Association has made a number of written representations on the bill, and we participated on behalf of and with rural communities at the original public hearings on the bill on 29 and 30 May 2007.

2 We are concerned about the lack of public participation in the current phase of the process and the removal of community rights.  We believe that the process is now being rushed without proper consideration of important issues.  This is happening at the expense of poor communities who do not see any benefits from mining on their land.  It is also contrary to the resolution of the majority party in the assembly whose Polokwane resolution of December 2007 that called for a strengthening of the implementation of the MPRDA in a manner that will promote the development of local communities.

Public hearings and public participation in the law making process

3 We understand that you will not hold fresh public hearings on the bill before the bill is considered on Wednesday.  

4 On 13 May 2008 at the briefing of the amendment bill to your committee the department presented a powerpoint document and on the last slide of the document the department recommended that public hearings “be conducted to allow the Public to make presentation on both NEMA Amendment Bill and MPRD Amendment Bill” [page 17 of the powerpoint slides available at http://www.pmg.org.za/report/20080513-joint-briefing-national-environmental-management-amendment-bill-and-m and downloaded today].

5 We do not know why your committee decided not to hold public hearings. We understand that the version that will be considered on Wednesday is vastly different from the version [Bill 10B-2007] that was published last year in August 2007.  The changes relate to important matters including matters including a) environmental authorisation under NEMA and no longer under the MPRDA; b) community participation in mining and c) consultation of communities occupying land.  Fresh public hearings are therefore necessary.   Our view is that fresh hearings are required under the constitution because section 59 requires public involvement in the legislative processes of committees of the assembly.


The version of the bill before the committee

6 At the original public hearings in May 2007 strong calls were made by communities for community participation and consultation.  As a result the original version of the amendment bill [bill10-2007] was changed to require community participation and consultation.  This involved amendments of the original act, including:

Section 2 – principles

Sections 17, 23 and item 7 – community participation; and 

Section 5 – community consultation.

7 The changes were reflected in a new version of bill 10 which was considered clause by clause and agreed upon by your committee on 20 June 2007.  Bill 10B was subsequently published by the government printers under ISBN 978-1-920240-38-7 in August 2007.  

8 The assembly referred Bill 10B back to your portfolio committee and the ministers responsible for respectively minerals and environmental affairs eventually reached an agreement on the respective jurisdictions of their departments.  This necessitated further changes to bill 10B.

9 On 25 March 2008 your committee was briefed by the department of minerals and energy on the new changes resulting from the agreement between the ministers.  The department distributed a new version [35 pages] of bill 10 showing the new proposed changes.  They dealt mainly with the changes required under the agreement between the ministers… but the new version also three other significant changes to bill 10B.  The 25 March version excluded the following amendments contained in bill 10B:

Section 2 – principles

item 7 – community participation; and 

Section 5 – community consultation.

10 If the version to be considered on Wednesday is the same as the 25 March version bill and/or exclude the amendments contained in bill 10B to section 2, item 7 and section 5, then it is our organisation’s position that your committee should consider and adopt the bill 10B versions of the amendments to section 2, item 7 and section 5.   

11 Whether of not you will allow fresh hearings, and without prejudice to our rights in this regard, we wish to bring three of our concerns to your committee’s attention, namely our concerns about section 2, item 7 and section 5.  We also have other concerns but these three are the most urgent. 

Section 2:

Community participation

12 The relevant principle in the act reads as follows:

“(d) substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter the mineral and petroleum industries and to benefit from the exploitation of the nation's mineral and petroleum resources;”

13 As a result of the public hearings of May 2007 and your committee’s deliberations, the department proposed and your committee agreed on the following amendment:

‘‘(d) substantially and meaningfully expand opportunities for historically disadvantaged persons, including women[,] and communities to enter into and actively participate in the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;’’

14 The relevant part of the Polokwane resolution reads as follows:

“2.10 The use of natural resources of which the state is the custodian on behalf of the people, including our minerals, water, marine resources in a manner that promotes the sustainability and development of local communities and also realises the economic and social needs of the whole nation. In this regard, we must continue to strengthen the implementation of the Mineral and Petroleum Resources Development Act (MPRDA), which seeks to realise some of these goals.”

15 The 25 March 2008 version of the department removed the reference to community in the principle:

"(d)
Substantially and meaningfully expand opportunities for historically disadvantaged persons, including women, to enter into and actively participate in the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;";

16 Neither the PMG minutes nor the sound recording shows any explanation offered by the department for the change. 

17 It is our submission that the amendment of section 2 should remain as decided by your committee in bill 10B, ie:

 ‘‘(d) substantially and meaningfully expand opportunities for historically disadvantaged persons, including women[,] and communities to enter into and actively participate in the mineral and petroleum industries and to benefit from the exploitation of the nation’s mineral and petroleum resources;’’

Item 7:
community participation

18 As a result of the public hearings of May 2007 and your committee’s deliberations, the department proposed and your committee agreed on the following amendment and insertion into section 17, section 23 and item 7 of schedule 2 subitem 3A:

“If the application relates to land occupied by a community, the Minister may impose such conditions as are necessary to promote the rights and interests of the community, including conditions requiring the participation of the community”

19 Section 17 deals with new prospecting rights applications, section 23 deals with new mining rights applications and item 7 of the second schedule deals with conversion for new order rights applications.

20 The 25 March version of the department removed the insertion from item 7.  The amendment was retained in respect of section 17 and section 23.

21 Neither the PMG minutes nor the sound recording of the 25 March 2007 portfolio committee meeting reflects an explanation by the department for the change. 

22 It is our submission that the amendment of item 7 should remain as decided by your committee in bill 10B, ie:

Insert subitem 3A:
“If the application relates to land occupied by a community, the Minister may impose such conditions as are necessary to promote the rights and interests of the community, including conditions requiring the participation of the community”

Section 5:

Repeal of community rights of consultation

23 The act provides that landowners and occupiers including communities in respect of land that they occupy, have a right to be notified and consulted before prospecting or mining happens on their land. The relevant provision in section 5 reads as follows:

5(4) No person may prospect for or remove, mine, … or and produce any mineral or petroleum or commence with any work incidental thereto on any area without…

(c)
notifying and consulting with the land owner or lawful occupier of the land in question.

24 At the public hearings of May 2007 evidence was presented by rural communities that the consultation requirement had not been applied or had been applied in an inconsistent manner.  Your committee decided that the consultation process had to be structured by way of departmental regulations.  

25 As a result of your committee’s deliberations, the department proposed and your committee agreed on the following amendment contained in bill 10B:

(c) notifying and consulting in a prescribed manner with the landowner or lawful occupier of the land in question.

26 However, the department’s version of 25 March 2008 contains the following wording in respect of the amendment to section 5:

5(4)(c)
having notified in writing the landowner or lawful occupier of the land concerned at least 14 days before the day such holder will enter the land to which such right relates

 

5A(c) 
giving the landowner or lawful occupier of the land in question at least 21 days written notice.

27 The 25 March version removes the right to be consulted.  Once again the minutes of your committee’s meeting and the recording to no explain the reason for the change.

28 The right to be consulted in terms of section 5 is important for a number of reasons, including the following:

· The right afforded in terms of section 10 to interested and affected parties to object to any application for new prospecting or mining within 30 days of the notice of acceptance of the application, is a very limited right.  Very little information about the proposed activity is known at that time.  The information is difficult if not impossible to access.  The applicant is entitled to withhold much of the information from interested and affected parties.  Communities often do not get notice of the acceptance of the application.  Communities often do not get adequate notice and adequate information about the application and the extent of the activities proposed. 

· Without the consultation requirement communities will not be able to advise the minister and the minister will not be able to give adequate advice on appropriate conditions in favour of communities under section 17, section 23 and item 7.

· Neither the affected community nor the regional manager will have adequate information to make representations, negotiate or determine appropriate compensation for infringement of surface use under section 54 of the act.

· The consultation requirements envisaged under section 16 and section 22 as they are proposed to be amended are inadequate for community purposes because they relate principally to environmental considerations.   Also, these consultations are not at an appropriate stage of decision making processes concerning community participation in terms of section 17, section 23 and item 7.  

29 Section 5 of the act currently gives communities the right to be consulted and this right will be taken away if the 25 March version is adopted by your committee. 

30 Our view is that the bill 10B version of the amendment to section 5 must be retained, ie:

“(c) notifying and consulting in a prescribed manner with the landowner or lawful occupier of the land in question.”

31 This will give effect to the Polokwane resolution.

32 The regulations can deal with:

· Effective notice to communities;

· Support to communities under section 12 of the act to ensure that communities participate effectively in consultations 

· Time lines to ensure that applications and consultation processes are not delayed;

· Consultation about matters and at moments in the application and decision making process that will ensure informed decision making;

· Adequate information available to the parties in the consultation processes. 

· Effective notice and consultation with both the owner and lawful occupiers where a farm is occupied by labour tenants and other farm dwellers whose rights are protected under the Land Reform (Labour Tenants) Act or the Extension of Security of Tenure Act.   

In conclusion:

33 Nkuzi would appreciate the opportunity to elaborate on our submissions.  We look forward to hearing from you.

Yours faithfully,

Teresa Yates

Executive Director
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