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23 May 2008

Per email: bviljoen@parliament.gov.za
The Chairperson of the Portfolio Committee on Finance

Committee Section

Parliament of the RSA

Cape Town

ATT: Mr. B. Viljoen

Dear Mr Viljoen

LISPA COMMENT: INSURANCE LAWS AMENDMENT BILL, 2008

LISPA thanks you for the opportunity to comment on the abovementioned draft bill.  The comments are confined to the proposed amendments to the Long-term Insurance Act 52 of 1998, as these amendments are most likely to have an impact on our members. The objective of the first section of our comment is to address those issues of principle, which LISPA believes will have a major impact on the business of its members whereas the second section contains general comment on the proposed changes.
A. Substitution of section 49 
1. The proposed amendment contains a duplicated reference to “other than commission”.  The following rewording is suggested:


“ No consideration shall be offered or provided by a long-term insurer or a person on behalf of the long-term insurer or accepted by any independent intermediary for rendering services as intermediary as referred to in the regulations, other than remuneration referred to in section 49A(2) or commission contemplated in and in accordance with the regulations.”


B. INSERTION OF SECTION 49A

LISPA understands that the intention of the insertion of s49A is to introduce governance with respect to so-called “white-labeled” arrangements such as those that were in place between the Ovation LISP and long-term insurers. The legislation seeks to govern the situation where an insurer mandates a third party (in the LISP scenario the third party is a LISP) to bind the insurer with regard to the insurer’s contractual terms and liabilities.  LISPA believes that whereas it is desirable that these scenarios be regulated, there are other functions that are outsourced by insurers to LISPs, and the opportunity should not be missed to govern these outsourcing arrangements as well. 

Many such outsourcing arrangements are only covered by the proposed legislation to the extent that the LISP pays benefits to policyholders. The requirement in s49A(g)(i)(bb) to disclose remuneration that it earns from the insurer for the payment of such benefits will be very difficult to comply with in that it is not only such services that the remuneration covers. The entire administration of the policy is usually undertaken, and it is for that administration that the remuneration is paid.

It is LISPA’s view that it is in the interests of policyholders that the governance principles that are proposed in respect of the “binder” arrangements be extended to apply to all arrangements where insurers outsource their administration, where the party to whom the administration is outsourced markets and/or distributes the long-term insurance product. In such cases it is often not at all clear from the documentation made available to investors that there is an insurer involved at all, and in some cases, policy documents are never issued to policyholders. This is not a desirable situation.

1.Sub-paragraph (1)

The wording suggests that the only activities that may be outsourced by a long-term insurer are those listed in the section. We believe that this cannot have been the intention as there are many day-to-day activities that are outsourced by insurers. We therefore suggest that the wording be amended to clarify the intention, as follows:

“(1) A written agreement must be entered into where a long-term insurer mandates another person to do any one or more of the following –“

In addition to the activities listed, there are several other activities that are outsourced by long-term insurers in “white-labeled” arrangements. We therefore suggest the following amendments in order to more comprehensively cover these arrangements:

(a) enter into, issue, vary or renew, a long-term policy, other than a long-term reinsurance policy, on behalf of that insurer;

(b) determine the wording of a long-term policy contemplated in paragraph (a);

(c) charge or collect premiums under a long-term policy contemplated in paragraph (a); 

(d) determine the investment options available under and/or carry out investment instructions in respect of a long-term policy contemplated in paragraph (a);

(e) marketing or distributing long-term policies contemplated in paragraph (a);

(f) determine or calculate the value of policy benefits under a long-term policy    contemplated in paragraph (a); 

(g)
settle or pay claims under a long-term policy contemplated in paragraph (a); 

(h) terminate a long-term policy contemplated in paragraph (a);

      (i) general administration in respect of a long-term policy contemplated in paragraph
          (a).


2.Sub-paragraph 2

(a) It is submitted that there is no harm in a group of companies engaging other companies within the same group to undertake certain activities on their behalf. Examples are call-centre activities, FICA checks, payment systems, etc. We therefore recommend that par (h) be amended as follows:

(f) prohibit that other person to delegate, assign or sub-contract any of the functions referred to in paragraphs (a) to (i) to another person, except where all parties concerned are within the same corporate group of companies; and

b) If the amendments to sub-section (1) are accepted, then the reference to paragraphs (a) to (e) in section 49(A)(2)(h) should read paragraphs 1(a) to (i)
3. Sub-paragraph 3

The following amendment is suggested:

(b)
authorise that other person to deduct any amount from any claims referred to in subsection (2)(e), except any taxes or other imposts required by law; or

4.Sub-paragraph 4

If the amendments to sub-section (1) are accepted, then the introductory paragraph needs to be amended to refer to “(1)(a) to (i)” in the third line.

4(b)
This section is not understood. The services are being rendered to the insurer. It is not possible for the services to be rendered to another party (intermediary) which is not a party to the outsourcing contract. The intention of this section needs to be clarified, as it is currently impossible to interpret and is therefore in danger of not achieving whatever its purpose is.

4(c)
 It would appear that this section intends to prevent LISPs from taking in direct business in respect of underwritten products. This will be of concern to members of the public who wish to deal with a LISP directly and not through an insurance agent or an independent broker. It is submitted that this proposal is not desirable as it limits the right of the consumer to deal directly. If this is not the intention, then the section needs to be amended to reflect its true intention.

5.Sub-paragraph 5

The insurer is not the owner of the policy. The policyholder (the client) is the owner, and keeps the policy in his/her possession. If it is the intention to refer to “assets”, then the section should be amended as follows:

(c)
the owner of the assets underlying the policies and any information relating to such assets and to the policies, which assets and information, upon termination of the agreement, must be returned to the long-term insurer. 
6. Sub-paragraph 6

It is strongly recommended that it should be mandatory that this agreement is lodged with the Registrar before the services may be rendered in terms thereof.

GENERAL


Several members of LISPA administer products of long-term insurers, which are not members of the Life Offices Association (LOA). As a result of not being members of the LOA these long-term insurers cannot comment on the proposed legislation through the LOA. LISPA is therefore using the opportunity to comment on long-term insurance issues that do not directly affect LISPs, but affect the long-term insurers which are within the same corporate groups as the LISPs.

A. Amendment of section 1

1.
As the Medical Schemes Act is referred to numerous times in the Bill, it is 
proposed that it be defined as follows:

(g) by the insertion in subsection (1) after the definition of “managing executive” of the following definition:

“Medical Schemes Act” means the Medical Schemes Act, 1998 (Act No. 131 of 1998);

2. Insertion of the definition of “this Act” in sub-section 1

The proposed definition includes “any regulation made, directive issued, notice prescribed or request made under this Act”. Regulations constitute sub-ordinate legislation. Directives are issued by the Registrar to assist in the interpretation of legislation. The proposed extension of the definition elevates sub-ordinate legislation, interpretive notes and requests by the Registrar to the status of primary legislation. It is submitted that it is undesirable for the supervisory body to have powers that exceed those of the legislature, that is, to legislate by decree. 

Furthermore, the inclusion of the regulations, directives, notices and requests in the definition of “this Act” creates unnecessary and confusing circular references in the Act. For example, the proposed section 4(a) states:  “The Registrar may, in order to ensure compliance with or to prevent a contravention of this Act, issue a directive to any person to whom the provisions of this Act apply.”  

It is therefore our view that the proposed definition be deleted.

3.  It appears necessary to insert a definition of “widely held company”. This expression is

used numerous times.  It is proposed that the following definition could be used:

“widely held company” has the meaning assigned to it in section 1(6) of the Companies Act.

B. Amendment of section 2 

The heading of this section refers to the Registrar of Long-term Insurance but the provision refers to the “Registrar and the Deputy Registrar of Pension Funds, respectively.”(own emphasis) 

Presumably this is simply a mistake and should refer to the Registrar and Deputy Registrar of Long-term Insurance

C. Amendment of section 4 

The proposed sub-section 4(d) authorises the Minister to issue directives that depart from sections 3(1) or 4(1) (2) or (3) of the Promotion of Administrative Justice Act.

Section 3(1) of the Promotion of Administrative Justice Act reads: “Administrative action which materially and adversely affects the rights or legitimate expectations of any person must be procedurally fair.”  The right to procedural fairness is a constitutionally entrenched right and at the very core of the Promotion of Administrative Justice Act.  We submit that the Long-term Insurance Act cannot override the Promotion of Administrative Justice Act that was enacted in terms of the Constitution to give effect to the constitutional right to just administrative action.

The Promotion of Administrative Justice Act itself provides for certain procedural steps to be departed from in circumstances where it is reasonable and justifiable to do so. We therefore recommend that the reference to section 3(1) of the Promotion of Administrative Justice Act in the proposed sub-section 4(d) be changed to section 3(2)(b) which refers to the specific procedures that need to be followed to give effect to the right to procedurally fair administrative action.   It will then read as follows: “ In the event of a departure from sections 3(2)(b) or 4(1), (2) or (3) of the Promotion of Administrative Justice Act in circumstances where it is reasonable and justifiable to do so as envisaged in sections 3(4)(b) and 4(4)(b) respectively…”

D. Amendment of section 20

Until now it has been generally understood and accepted that the statutory actuary, in his statutory role, performs a part of the actuarial supervision of long-term insurers. By requiring the statutory actuary to report any matter which may prejudice the insurer’s ability to comply with also "any other section of this Act", which on a literal interpretation would include also provisions of the Act that bear no relation to the actuarial supervision of the insurer, the function of the statutory actuary is being extended beyond the realm and parameters of actuarial supervision. This does not appear to be appropriate.

The public officer of the insurer already is tasked to ensure that the insurer complies with the Act. In the performance of this duty the public officer is free, and duty-bound, to the extent necessary, to liaise with among others the statutory actuary. Likewise the auditor is free, and duty-bound, to the extent necessary, to liaise with the statutory actuary. This being the case, there does not appear to be a need, and it does not appear to be meaningful, to involve the statutory actuary directly in matters of compliance outside the realm and parameters of the actuarial supervision of the insurer.
E.  Amendment of section 31

The proposed subsection 3, provides where the Registrar is satisfied that the method used to value an asset does not reflect the proper value of the asset the Registrar may direct the long term insurer to appoint another person to place a proper value on the asset or provide the insurer with a methodology to carry out the valuation.

Clarity is sought around the circumstances and factors that will result in the Registrar acting in terms of this provision. In addition clarity is also sort on the qualification, position, authority of the person appointed.

I. General Comments

1.
Section 6 of the Long-term Insurance Act makes provision for an Advisory Committee on Long-term Insurance that the Minister may consult.  It is recommended that this provision be invoked more often and that where it is proposed that the Minister be given far-reaching discretionary powers in the Act, the words “after consultation with the Advisory Committee on Long-term Insurance” should be inserted. There is precedent for this in the Financial Advisory and Intermediary Services Act, and it is submitted that the process followed in the case of that legislation has proved to be particularly effective.

2.
We believe rules-based regulation is suitable for financial soundness and prudential regulatory purposes but in the case of market conduct regulation, a principle-based approach is more desirable

This could open the way, for example, for the de-regulation of commission within a fully disclosed environment supported by consumer education. Trying to regulate commission and fees through strict rules is anti-competitive, complex, and difficult to police, open to different interpretations, results in unforeseen consequences and probably just increases the costs of products to consumers.

LISPA would welcome the opportunity to discuss the issues raised with interested parties, in particular the issues around section 49A.

Yours sincerely

Rosemary Lightbody
(Chairperson:  LISPA Legal & Tax Committee)
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