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23 May 2008
(By email to bviljoen@parliament.gov.za)

The Secretary to Parliament
C/o Mr. Bradley Viljoen

Committee Section

Parliament of the RSA

P.O. Box 15

Cape Town

2008

Dear Sir

WRITTEN REPRESENTATION ON THE INSURANCE LAWS AMENDMENT BILL, 2008 (“The Bill”)
We are pleased to have the opportunity to comment on the above Bill.  This comment letter has been prepared on behalf of the Committee for Auditing Standards (CFAS) of the Independent Regulatory Board for Auditors (IRBA) of South Africa.

The IRBA supports the objectives of the Bill to strengthen the legislative framework for a sound and well-regulated insurance services industry and to provide financial market stability to industry players as well as consumers and our comments should therefore be read in the context of the achievement of those objectives. 

Our comments are set out under the following main headings:

· Overall comments in relation to the proposed amendments;

· Comments in relation to specific paragraphs of the proposed amendments (in marked-up format).
OVERALL COMMENTS

1.
It is not clear how the Registrar will determine that the value of an asset valued at “fair value” in terms of the financial reporting standards does not reflect a “proper value”. While the Registrar is at liberty to determine the basis of valuation to be applied as provided for in sub-section 3(b) of section 31 of Act 52 of 1998 and section 30 of Act 53 of 1998 of the proposed amendment, this presumably relates to the regulatory returns being submitted to the Financial Services Board, and not necessarily to the annual financial statements of the insurance company.  Where the Registrar appoints another person to place a “proper value” on the asset, the question arises as to whether, if this is another auditor, there are implications for the registered auditor responsible for the audit, and the other auditor, in terms of the IRBA Circular 1 of 2006, Second Opinions. This Circular provides guidance to auditors where a second opinion is sought on a matter on which another auditor has already provided an interpretation. A second question which arises is whether there are implications for the auditor’s report and opinion in respect of the “fair value” of assets reflected therein, should these be material, and which the Registrar has decided do not reflect a “proper value”.    We understand that the context is primarily in respect of property valuations where the Financial Services Board has disagreed with the values reflected in the annual financial statements, (e.g. up front recognition of profit in respect of insurance aspects of goods sold on credit.)

2.
We suggest that consideration be given to the amendment of section 23 of Act 52 of 1998 and section 22 of Act 53 of 1998, which deals with the appointment of an audit committee in accordance with the provisions of the Companies Act applicable to widely held companies. We are concerned that there may not be sufficient skilled resources in South Africa to provide for two independent non-executive directors to be appointed to the number of audit committees that will be required in the industry.  Based on the number of licences issued, approximately 100 life insurers and 100 non-life insurers of which approximately 50 are dormant and another 50 in group structures where a group audit committee could be appointed, still leaves 100 requiring in total 200 appointees with sufficient knowledge of the Insurance Industry, to play a meaningful role as an independent non-executive director on an audit committee.  We suggest some transitional provisions be made to allow for the phasing in over a period of two to three years to identify and train suitable candidates.  Presently there are no transitional provisions in the proposed amendments.
3.
We support the insertion of section 48A in Act 53 of 1998 regarding binder agreements as these agreements are common practice in the insurance industry at present.  However, the proposed amendments do not contain any transitional provisions, and consequently, if implemented with immediate effect may well result in numerous reportable irregularities being reported by registered auditors in terms of section 45 of the Auditing Profession Act, Act 26 of 2005. There are approximately 200 underwriting management administrators.  We recommend that transitional provisions be included in the proposed amendments to allow time for compliance by the administrators.
4.
The proposed amendments to section 19(5)(c) of Act 52 of 1998 requires, inter alia, that the auditor ‘informs the Registrar, without delay, in writing of any matters relating to the affairs of the long-term insurer of which the auditor became aware in the performance of the auditor’s functions as auditor and which, in the opinion of the auditor, may prejudice the insurer’s ability to comply with section 29(1) and any other section of this Act, and which information must give a description of the matter and must include such other particulars as the auditor considers appropriate’.  We support the reporting requirements in terms of section 29 which deals with solvency.  However, there may be many other instances of non-compliance that may not be “material”, and it is impractical to report on such matters without delay.  We suggest that the reference to ‘without delay’ should only be with regard to material or important matters.  Furthermore, these “material matters” should not be confused with the auditor’s reporting responsibility to report reportable irregularities to the IRBA in terms of section 45 of the Auditing Profession Act, Act 26 of 2005.  The auditor is not allowed to report any reportable irregularity, without delay, to any other Regulator in terms of the Auditing Profession Act, Act 26 f 2005.  We propose that a threshold (e.g. ‘material in the auditor’s judgement’) be considered.  All other non-compliance matters may be reported in the form of a management letter to the management of the insurer.  
5.
Point 4 also applies to the proposed amendments to section 19(5) (c) of Act 53 of 1998.
SPECIFIC COMMENTS 
1.
We recommend amendment of Section 19, subsection 7 of Act 52 of 1998, 
paragraph 6(e) in the Bill as follows:


6.
Section 19 of the Long-term Insurance Act, 1998, is hereby amended – 



…



(e)
by the substitution for subsection (7) of the following subsection:

“(7)  
In addition to the duties assigned to the auditor of a long-term insurer by this Act under which the insurer is incorporated or by the Auditing Profession Act, the auditor shall –

(a)
in relation to a statement forming part of the returns in respect of which the auditor is required to do so in terms of section 36, examine that statement or part thereof and satisfy himself, herself or itself that it is properly prepared drawn up so as to comply with the requirements of this Act and express an opinion as to whether the statement or part thereof, including any annexure thereto, has been properly prepared, in all material respects, in accordance with the provisions of the Act presents fairly the matters dealt with therein as contemplated in Chapter IV of the Auditing Profession Act; and

(b)
carry out the other duties provided in this Act or prescribed by the Minister”  
Reason for change: To align the wording of the Act with the International Standard on Auditing (ISA) 800, The Independent Auditor’s Report on Special Purpose Audit Engagements.
2.
We recommend amendment of Section 19, subsection 7 of Act 53 of 1998, 
paragraph 32(e) in the Bill as follows:


32.
Section 19 of the Short-term Insurance Act, 1998, is hereby amended – 



…



(e)
by the substitution for subsection (7) of the following subsection:

“(7)  
In addition to the duties assigned to the auditor of a long-term insurer by this Act under which the insurer is incorporated or by the Auditing Profession Act, the auditor shall –

(a)
in relation to a statement forming part of the returns in respect of which the auditor is required to do so in terms of section 35, examine that statement or part thereof and satisfy himself, herself or itself that it is properly prepared drawn up so as to comply with the requirements of this Act and express an opinion as to whether the statement or part thereof, including any annexure thereto, has been properly prepared, in all material respects, in accordance with the provisions of the Act presents fairly the matters dealt with therein as contemplated in Chapter IV of the Auditing Profession Act; and

(b)
carry out the other duties provided in this Act or prescribed by the Minister”  
Reason for change: To align the wording of the Act with the International Standard on Auditing (ISA) 800, The Independent Auditor’s Report on Special Purpose Audit Engagements.

Should you wish to discuss the above, please do not hesitate to contact the writer.

Yours faithfully

Bernard Peter Agulhas
Director: Standards
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