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MEMORANDUM OF OBJECTS OF THE 
SKILLS DEVELOPMENT AMENDMENT BILL, 2008
1. 
Purpose of the Bill
The Skills Development Amendment Bill 2008, will be the third amendment to the current Skills Development Act 97 of 1998 was assented to by the President on 2nd November 1998. The first amendments we affected on the 30th April 1999 when the Skills Development Levies Act 9 of 1999 was passed, on the 14th November 2003 when the Skills Development Amendment Act No 31 of 2003 was passed. 

The Bill removes uncertainties said to have been caused by the Skills Development Act Transitional Provisions on the future of artisans or perceptions that artisan development has been discontinued. The Bill will support accelerated delivery of quality and quantity of scarce skills artisans in the country. The Bill proposes strengthening the institutional capacity of the Department of Labour in relation to artisan assessment, moderation and registration. The Bill provides a legal basis for the establishment of the Quality Council for Trades and Occupations (QCTO) as proposed in the Joint Policy Statement on the Review of the National Qualifications Framework issued by the Ministers of Labour and Education during August 2007. The (QCTO) will support improvement in the quality assurance for learning in and for the workplace. The QCTO will be a centralized body for the development, monitoring and quality assurance of occupationally related learning and will function closely with the Further and Higher Education Quality Councils under the Department of Education as proposed in the National Qualifications Framework Bill 2008. The legal status of the National Skills Fund and the Productivity South Africa are further clarified.
2.
Main elements of the Bill

CHAPTER 1 : DEFINITIONS, PURPOSE AND INTERPRETATION OF THE ACT
Section 1: Contains additional definitions being proposed
Section 2: Purpose of the Act
Clause (2) provides for additional bodies and institutions through which the purposes of the Act can be achieved. This include provincial offices of the Department, accredited training centres, skills development institutes, Quality Council for Trades and Occupations, a skills development forum in each province, a national artisan moderation body and the Productivity South Africa.

CHAPTER 2: NATIONAL SKILLS AUTHORITY
Section 5: Functions of the National Skills Authority
Clause (1)(a) The role of the National Skills Authority in advising the Minister in relation to the National Skills Fund is being amended to that of advising on the strategic framework and criteria for allocation of subsidies from the National Skills Fund. The NSA has not in practice disbursed funds under the NSF

Clause (1)(e) is being inserted to provide for the relationship between the NSA and the proposed QCTO.

Clause (4) Avoids unnecessary tension and clarifies that the Minister does not have to consult with the NSA on regulations relating to the QCTO and Productivity SA as they have their respective Boards.

Section 6: Composition of the NATIONAL Skills Authority and term and vacation of office

Clause (2)(h) The National Skills Authority (NSA) composition is being increased by a non voting member to represent the QCTO.

Clause (3) the number of Deputy Chairpersons is being increased to 5 to accommodate a education and skills development providers

Clause (4) extends the current term of office from three to (5) five years to align with the National Skills Development Strategy and period of establishment of SETAs. A further proposal is to preclude any member to serve more than two terms.

CHAPTER 3: SECTOR EDUCATION AND TRAINING AUTHORITIES
Section 10: Functions of SETA
Clause 5(1)(e) Provides for the SETA to perform other delegated functions by the new QCTO to be established. Transitional arrangements are provided for, for the SETAs to remain accredited by the South African Qualifications Authority until the QCTO is established.

Clause (1)(iA) & (jB) provides for SETAs to liaise with the new skills development forums to be established in each province and the QCTO in terms of occupational qualifications
CHAPTER 4: LEARNERSHIPS
Section 16: Learnerships
clauses (a) to (e) provides for a much clearer definition of what a learnership constitutes and its relationship with an apprenticeship system. The Chapter dealing with learnerships is adjusted to clarify the manner in which learnership agreements apply to artisan training. In particular the Chapter indicates that learnerships will include apprenticeships for trade qualifications. Learnerships and apprenticeships can thus be used for artisan development in future years.

Section 17: Learnership agreements
Clause (7)(c) provides for the minister to prescribe requirements for registering agencies that will perform employer obligations especially amongst SMMEs without the necessary skills development infrastructure.
CHAPTER 6: INSTITUTIONS IN THE DEPARTMENT OF LABOUR AND EMPLOYMENT SERVICES 

(The heading of the Chapter is being amended to accommodate employment services functions)
Section 22: Administration of Act by the Department

Clause (1) & (2) Clarify responsibilities of the department in administering the skills development Act.

Section 23: Employment Services

Clause (1) provides for those employment services functions to be performed at a Department of Labour provincial office level.

Clause (2) amends and adds new employment services functions to be performed at the Department’s Labour centers.

NEW CHAPTER 6A: ARTISAN DEVELOPMENT
The Skills Development Amendment Bill, 2007 seeks to integrate all learning programmes related to the workplace into a single piece of legislation by repealing the remaining provision of the current Manpower Training Act, 1981 and its related inconsistence individual industry based regulations. The apprentice is redefined as a form of a learnership and there is a shift of emphasis to attainment of artisan status as opposed to the routes followed. Alignment of conditions of employment of apprentices with other labour legislations such as the Labour Relations and Basic Conditions of Employment Act is also ensured.
Section 26A: National artisan moderation body
Clauses (1) & (2) provides for the establishment of a artisan national moderation body and outlines what the related functions of this body is going to be. It is envisaged that a section of the current INDLELA in Olifantsfontein will continue to perform this function until such time that the QCTO is in place.

Section 26B: Listing of trades

Clauses (a) & (b) provides for the listing of occupations as a trade and how such a trade can be removed if it is no longer required.
Section 26C: National register of artisans

Clauses (1) to (4) provides for the DG to maintain a register of all artisans who are still practising excluding professional registered in terms of other legislation, ensuring that those practising registered to control and maintain quality standards including deregistering those who are in breach of the set codes of conduct.
Section 26D: Trade tests

Clauses (1) to (5) outlines how a trade test must be undertaken by any learner that has completed a learnership, apprenticeship, internship or has acquired prior learning experience in order to attain artisan status and the certification thereof. The accreditation of trade test centres is also outlined.
Schedule 2A: Transitional provisions

Clauses (1) to (7) provides transitional provisions that will remain in place for contracts of apprenticeship that were in force immediately prior to the commencement of the Amendment Act. It allows for the Registrar, the SETA and the National Skills Authority to continue performing prescribed functions. The conversion of contracts of apprenticeships in force at commencement of the Act is also addressed.  
NEW CHAPTER 6B: SKILLS DEVELOPMENT INSTITUTES
Section 26E: Skills development institutes

Clauses (1) to (4) provides for the establishment of various forms of skills development institutes, their legal status, governance, functions and the regulation thereof. The provision will allow for the establishment of industry and government established skills development institutes to be massively used in meeting the country’s skills requirements. 
NEW CHAPTER 6C: QUALITY COUNCIL FOR TRADES AND OCCUPATIONS
In support of an improvement in the quality assurance for learning in and for the workplace, the Bill establishes the Quality Council for Trades and Occupations (QCTO) as a centralized body for the development, monitoring and quality assurance of occupationally related learning, excluding professional learning that falls under other pieces of legislation. The functions and powers of the QCTO are outlined. 

Section 26F: Policy on occupational standards and qualifications
Clause (1) outlines how the Minister may determine policy after consultation with QCTO on matters relating to occupational qualifications Framework, quality assurance and other matters concerning standards or occupational qualifications

Section 26G: Establishment of QCTO

Clauses (1) to (6) Provides for the establishment of the QCTO as outlined in the Joint Policy Statement on the Review of the National Qualifications Review. The QCTO is established as a juristic person with 16 Board members appointed by the Minister. The CEO and the constitution of the Board is approved by the Minister in accordance with Schedule 3
Section 26H: functions of QCTO

Clauses (1) to (6) describes the functions of the QCTO that are consistent with other Quality assurance Councils that are to operate in Further and Higher Education systems and contained in the National Qualification Framework Bill. 

Section 26I: Delegation of powers

Clauses (1) & (2) provides for the delegations of powers and functions by the QCTO to the CEO, its committees, SETAs or any other suitable body.

Section 26J: Regulations regarding occupational standards and qualifications 
Clauses (a) to (n) provides for any regulations regarding occupational standards that the QCTO can recommend to the Minister.

Schedule 3: Composition and constitution of the QCTO

The schedule provides how the 16 QCTO members of the Board are to be appointed and from which constituencies. The term of office is five years and members are eligible for re-appointment but may not hold office for more than two terms. The schedule also makes provision for the QCTO constitution to govern its operations and to be approved by the Minister.
NEW CHAPTER 6D: WORKPLACE PRODUCTIVITY AND COMPETITIVENESS 

Section 26K: Establishment of Productivity SA

Clauses (1) to (4) provides for the legal basis for the Productivity South Africa (formerly National Productivity Institute) established since 1975 through a Cabinet Memorandum. The Productivity SA is a public entity that has seven board members. 
Section 26L: Functions of the Productivity South Africa

Clauses (a) to (h) outlines the functions of the Productivity SA in relation to promotion of productivity in the workplace, the evaluation, measurement and data maintenance, research, and supporting of initiatives aimed at preventing job losses.
Section 26M: Finances of Productivity SA

Clauses: (a) to (d) provides for how the Productivity SA can be funded.
Section 26N: Regulations regarding workplace productivity and competitiveness

Makes provision for the Productivity SA to recommend productivity related regulations to the Minister.
Schedule 2A Transitional Provisions


Clause 7 provides transitional arrangements regarding the transfer of all assets, rights, obligations and liabilities from the Section 21 National Productivity Institute to the Productivity SA.
Schedule 4 Composition and constitution of Productivity South Africa


Clauses (1) & (2) provides for the composition of the Productivity SA i.e. the Chairperson appointed four members nominated by organized labour and business through NEDLAC and two representing government. The term of office is five years and all members are eligible for re-appointment but cannot serve more than two terms.
CHAPTER 7: FINANCING SKILLS DEVELOPMENT

Section 28: Use of money in the Fund

Clause (2) is amended to remove a limit of 2% of the NSF income to be used towards administration and to allow for the Minister on advise of the NSA to determine a limit that can be used from time to time.

Section 29: control and administration of Fund


Clause (1) Is being amended to make the Director General an accounting authority of the Fund as contemplated by section 49(2)(b) of the PFMA. Provision is made for the appointment of the Executive Officer who may be delegated any powers as the DG deems fit to manage the fund in accordance with the PFMA 
AMENDMENT TO SECTION 65 OF THE BASIC CONDITION OF EMPLOYMENT ACT, 1997 (ACT No. 75 of 1997). 
Clause(1)(b) & (c) is being amended to provide the department’s inspectors powers to enter any premises used for skills development or any place which any person provides employment services in terms of the Skills Development Act to conduct inspections.
3.
DEPARTMENTS AND PARTIES CONSULTED, RESPONSES AND COMMENTS

The draft Skills Development Bill 2008 was published for (30) thirty days public comment on the 28th February 2008. The Amended draft Bill incorporating public comments was tabled to NEDLAC for stakeholder negotiations on the 2nd March 2008. Bill is a product of the NEDLAC negotiations and was signed-off by the social partner Convenors.

The draft Skills Development Amendment Bill 2008 was tabled for discussion in the government’s Economic Cluster Skills Focus Group Committee responsible for education and skills development. The Cluster representatives are from the Presidency, the Department Trade and Industry, Department of Education, Department of Public Service and Administration, Department of Home Affairs, Department of Science and Technology, Department of Public Enterprise, Department of Public Works and Department of Environmental Affairs.

4. PARLIAMENTARY PROCEDURE
Should cabinet approve this legislation, the Bill will be submitted for certification by the State Law Advisors and tabled to the National Assembly in June 2008. It is anticipated that a second reading could take place in August 2008 and then referred to the National Council of Provinces before Parliament rises. 
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