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FINANCIAL SERVICES LAWS GENERAL AMENDMENT BILL: GOVERNMENT’S RESPONSE TO COMMENTS RECEIVED 

Presentation to PCOF – 27 May 2008
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	Commentators 
	Issue
	Treasury / FSB Response
	Amendment for consideration

	PENSION FUNDS ACT

	5,11, 24, 25
	CLAUSE 1 (Amends section 1 of the principal Act)
Definition of “actuary”
Word “fellow” must be included before “member” since a mere member may not have passed all actuarial exams and been admitted as an actuary to the society.
Definition of “beneficiary fund”:

Delete the “s” at the end of “pension funds organisation”

Definition of “normal retirement age” should be replaced by “minimum retirement age” 
Amend paragraph (c) to the definition of “pension fund organisation” – If this forms part of the benefit payable by a fund, insurance death benefits will form part of the 37C benefit that could be transferred to a Beneficiary Fund. 
Subsection (c) of “pension fund organisation” should be clarified. 
Definition of “retirement”
Insert “in terms of the rules of the fund” after the words retirement age. 
Definition of “retirement date” 
Remove the word “death” and revised wording suggested. 
Definition of “unclaimed benefit”

· Transfers on behalf of pensioners should be included
· Liquidation benefits should be excluded
· Surplus payments should be included
Subparagraph (c) of the definition of “unclaimed benefit” should be clarified. 
Any benefit that remained unclaimed on termination or liquidation of a fund should be able to be transferred on cancellation of the fund rather than having to wait  24 months (as is prescribed in preceding sub-paragraphs)
	Agree.
Agree. (editorial correction)
Disagree. Aligning with definition in the Income Tax Act.
Disagree. Where the trustees elect to transfer monies to a beneficiary fund, all payments made in terms of section 37C must be made to a registered beneficiary fund. 
Agree. (editorial change)
Aligned with the proposed wording of the Revenue Laws Amendment Bill, 2008

Aligned with the proposed wording of the Revenue Laws Amendment Bill, 2008 
Agree

Disagree. But liquidation benefits that remain unclaimed must be included (ie. Should be accounted for in the definition)
Surplus payments are already included in the definition.
Agree (editorial change).
	“actuary” means a person admitted as a fellow member of the Actuarial Society of South Africa or any other institution approved by the Minister by notice in the Gazette;

“beneficiary fund” means a fund referred to in paragraph (c) of the definition of “pension fund[s] organisation;
“normal retirement age” has the meaning assigned to it in Section 1 of the Income Tax Act,  1962 (Act No 58 of 1962);
“(c) any association of persons or any business carried on under a scheme or arrangement established with the object of receiving, administering [and managing], investing and paying a benefit payable [on the death of a member referred to in section 37C on behalf of a beneficiary] to a beneficiary in terms of section 37C on the death of a member;
“retirement” means the period commencing on the member’s retirement date

“retirement date” means the “retirement date” as defined in Section 1 of the Income Tax Act

Clarify wording as follows:

(a) any benefit other than a benefit referred to in paragraphs (b) [and], (c) and (d) not paid by a fund to a member, former member or beneficiary within 24 months of the date on which it, in terms of the rules of the fund became legally due and payable; or
(ii) the date on which any pension payment or annuity [instalment] legally due and payable in terms of the rules of the fund became unpaid; or

(c)  in relation to a benefit payable to a former member who cannot be traced in accordance with section 15B(5)(e) of this Act, any benefit that has become legally due and payable to a former member in terms of [an approved] a surplus apportionment scheme approved in terms of this Act not paid to that former member within 24 months of the date on which it became legally due and payable, 
Addition of subparagraph (d) “any benefit that remained unclaimed or unpaid to a member, former member or beneficiary when a fund applies for cancellation of registration in terms of section 27 or where the liquidator is satisfied that benefits remain unclaimed or unpaid.
excluding-
(aa)  a benefit due to be transferred [to another fund on amalgamation] as part of a transfer of business in terms of section 14, where an annuity is purchased in respect of a pensioner or otherwise in terms of this Act;  or

(bb) a death benefit payable to a beneficiary in terms of section 37C of this Act not paid within [12] 24 months from the date of the death of the member or such longer period as can be reasonably justified [justifiable]by the board of the fund


	11, 24,25
	CLAUSE 2 (Amends section 2 of the principal Act)
Section 2A – Is it the intention that beneficiary funds are only allowed to register after 1 January 2009?
Will existing Trusts be required to register?  
All exemptions must be done by publication in the Gazette – not the intention for a general purposes it would be practical but not for fund specific issues.


	No, correction effected to make intention clear.
No, the legal entity and vesting of assets differ between a fund registered under the Pension Funds Act and a trust registered under the Trust Property Control Act.
Agree. 
  
	(2A) All beneficiary funds established on or after the commencement date of the Pension Funds Amendment Act, 2008 [1 January 2009] must register in terms of this Act.” 
2(5)(a) The registrar may [by notice in the Gazette], where practicalities impede the strict application of a specific provision of this Act, exempt any fund from, or in respect of, such provision on conditions determined by the registrar [in the notice].

	7, 24,25
	CLAUSE 3 (Amends section 7B of the principal Act)
Registrar should not be able to exempt a fund from the election of trustees.
Registrar’s power to grant exemption must be limited to where it is in best interest of the fund and its members

Requirements for exemption should be set out in regulation
Words “occupational” should be deleted to refer only to pension fund – this is the new definition used in the proposed amendment of the ITA as there is a general term pension fund and need to distinguish between the different funds

Reference in par (b)(ii) to the ITA should be retained

	Disagree. As in the case of “open funds” (eg. retirement annuity funds) where no relationship exists between the different employers which makes it virtually impossible for the provisions of section 7A to apply.

Disagree. It would be difficult to incorporate all possible criteria for exemption. Regulatory flexibility is required to allow the Registrar to exercise best judgement.
Agree.
Disagree. “retirement annuity fund” already defined. 


	(i) has been established for the benefit of employees of different employers [which are not subsidiaries of a single holding company] referred to in the definition of [occupational] pension fund and provident fund as defined in section 1 of the Income Tax Act, 1962 (Act No. 58 of 1962);


	3, 6, 11, 13, 14, 21, 24, 25
	CLAUSE 4 (Amends section 8 of the principal Act)
Section 8(5)(c)(iii) can be deleted as it is already included in section 8(5)(c)(iv)

The Principal Officer should be employed and paid by the Fund. 

Registrar wants to appoint and terminate appointments of principal officers, and his power in this regard is too wide and subjective.   
The process and notice periods to be followed in the notification and removal of PO’s should be made clear.

Registrar’s power should not be limited to new appointments but also to appointments prior to the amendment of the Act.
Subsection (6)(b) – the word “prejudice” is too wide and should be restricted to “unlawful activities”

Whistle blowing by a principal officer – who will provide indemnity to the principal officer? Whistle blowing should be limited to “where some irregularity or unlawfulness has occurred or is reasonably suspected”

There should be some provision for the suspension of the principal officer during the process of the investigation.
	Disagree. 
Disagree. This is only cost effective in large funds where a fund can afford to employ a principal officer on a full-time basis.  The smaller funds do not have the finances and workload to justify a full-time principal officer and as such smaller funds often use the services of part-time principal officers normally paid by the employer or administrator.
Disagree, as the registrar will only perform a vetting process and does not make the actual appointments. 

Agree. Wording clarified. 
Disagree. It is not the intention that the registrar will reconsider the appointment of principal officers already in office. However, the registrar has the power to request the trustees to remove a principal officer if the principal officer is no longer fit-and- proper to hold such office.

Disagree. Not all decisions that might be prejudicial to the fund and its members are necessarily unlawful.
Point of clarification: Limitation of liability and indemnity provided for under section 23 of the Financial Services Board Act, as amended by this Bill. 
This matter is an internal matter between the fund and the principal officer. 

	(b) If the registrar objects to an appointment in terms of subsection (a), the board must terminate the appointment within [14] 30 days of the registrar informing the board of the finalisation of the processes and procedures provided for in the Promotion of Administrative Justice Act [receipt of the registrar’s notice of objection by the chairperson of the board].


	3, 25
	CLAUSE 5 (Amends section 9 of the principal Act)
Section 8(5)(c)(iii) can be deleted as it is already included in section 8(5)(c)(iv). The use of the word “prejudice” is too wide and should be restricted to “unlawful activities”
To prevent bias on the part of the registrar, the registrar should rather lodge a complaint regarding the conduct of an auditor with the IRBA.

	Disagree. See previous comment.

Disagree, the registrar should retain this power, and has in the past (and will continue to) refer any possible matters to IRBA for information and action on their part. 
	

	25
	CLAUSE 6 (Amends section 9A of the principal Act)
To prevent bias on the part of the registrar, the registrar should rather lodge a complaint regarding the conduct of a valuator with ASSA

The use of the word “prejudice” is too wide and should be restricted to “unlawful activities”
	Disagree. See previous comment.

	

	5, 8,13,14, 16,22, 28

	CLAUSE 8 (Amends section 14(7) of the principal Act)
All issues set out in the proposed directive issued by the FSB regarding section 14(7) should be inserted into the Act to provide clarity.
Wording will currently prevent trail commissions on the transferred amount.  This will cause that financial advisors not willing to provide advice and section will be interpreted to find alternative ways to remunerate advisors.

Interest must be replaced by “fund return” (Shari’ah) 

	Fees can be deducted when the member authorises it. Wording clarified.
The use of the term “interest” in this section refers to the “share of fund” of a member.  However, where the term “interest” was used  in section 37D, references will be amended to reflect “fund return”
	Section 14(7)(b):

No fees or commissions of any nature are payable by any party [to the transfer] or by any agent or mandatory of such party -
(a) in return for the facilitation, intermediation or recommendation of the transfer;  or

(b) for financial services rendered by a financial services provider or representative after the transfer in respect of the interest of the transferring member or non-member spouse which exceeds the fees or maximum commission that would have been permissible for such services in terms of the Long-term Insurance Act, 1998 or any regulation made thereunder had the transfer not been done,

other than fees –

(i) payable to the registrar; 

(ii) negotiated and agreed to by the transferring member or non-member spouse annually, which fees are –

(aa) payable by the transferring member or non-member spouse personally; or

(bb) authorised by the transferring member or non-member spouse to be deducted by the fund.

	25
	CLAUSE 10 (Amends section 28 of the principal Act)
28(18)(b):

The word “benefits” should be replaced by “assets” as benefits only become payable in terms of the rules of a fund.
	Agreed (editorial).
	28(18)(b): The registrar may prescribe matters that must be provided for in the rules of a beneficiary fund regarding voluntary dissolution and the transfer of any remaining [benefits] assets on voluntary dissolution

	25
	CLAUSE 12 (Amends section 32A of the principal Act)
In subsection (3): Insert the words “of such practice or method” after the word “employment”
	Agree. Wording clarified.
	32A(3):  The registrar may in writing direct any fund which, before or after the date of such notice, employed any practice or method of conducting business which by virtue of the said notice is irregular or undesirable, to rectify as required by the registrar, anything specified by the registrar which in the opinion of the registrar was caused or arose out of such [employment] practice or method.

	7, 9,12, 14, 17, 18, 24, 25
	CLAUSE 13 (Amends section 37C of the principal Act)
All death benefits will be transferred to the Beneficiary fund and trustees will not apply their mind to whether there is a guardian 

Beneficiary funds must be compelled to register retrospectively – 
Deletion of “trust” will not allow payments to a trust as a payment to a beneficiary – beneficiaries (majors) may elect to have their benefits paid to a trust.

Some of the requirements may cause a delay in the implementation of beneficiary funds and perhaps interim measures will be needed.
The proposed amendments do not detail the powers and duties of the trustees of beneficiary funds.
What if a beneficiary becomes untraceable in the allocation of benefits by the members and trustees?
Section 14 must be made clear that transfers to a beneficiary fund would be regarded to be exempt from a section 14 transfer.

Payment to the Guardians Fund is not ideal and should be dealt with differently, especially where the beneficiary does not have a will and there may be other dependents of the deceased member who need financial support or additional financial support
The proposed subsection (5) deals with two separate issues and should possibly be split into two subsections.


	Disagree, as the principle that underpins the Pension Funds Act requires trustees as fiduciaries to apply their minds in the allocation and payment of death benefits.  It is not the intention that where there is a guardian or a person who can manage their own affairs that such benefit will be transferred to the Beneficiary Fund. (The concern raised would equally apply in the current trust environment).
Disagree. The legal structure of the trusts previously established is not compatible with that of the proposed Beneficiary Funds and the benefits within the Trusts vest in the beneficiaries, which cannot be changed retrospectively.

However, it is anticipated that trustees in consultation with beneficiaries may elect to transfer existing benefits to a registered beneficiary fund.
Agree. Revised wording to clarity that payments may be made to a trust on request of a major dependant or nominee. 

Registrar will be able to consider exemptions from certain provisions on a temporary basis.

To be addressed in the regulations and rules of a beneficiary fund.
It is envisaged that an unclaimed beneficiary fund(s) be established to accept these unclaimed benefits.
As a beneficiary fund would not be DB-type fund such transfer should be included in the provisions of section 14(8).

Unfortunately if there are no beneficiaries in the case of an estate, there is currently no alternative, however, once National Treasury has established a central unclaimed benefit fund, it might be required to transfer these benefits to such fund. Comment noted, but this is a broader pension reform issue under consideration.
Disagree. Current structure is sufficient. 
	37C(2)(a) For purpose of this section, a payment by a registered fund for the benefit of a dependant or nominee contemplated in this section shall be deemed to be a payment to such dependant or nominee, if payment is made –

(i) in respect of a major dependant or nominee, subject to paragraph (ii), to a trustee contemplated in the Trust Property Control Act, 1988 (Act No. 57 of 1988) nominated by the member or elected by that dependant or nominee to receive the benefit on his or her behalf;

(ii) in respect of a minor dependant or nominee, or a major dependant or nominee in respect of which a person is appointed by a Court as the person legally responsible for managing the affairs of that dependant or nominee, to a beneficiary fund;
(iii) in respect of a minor or major dependant referred to in paragraph (ii), directly to a person recognised in law or appointed by a Court as the person legally responsible for managing the affairs of that dependant or beneficiary or meeting the daily care needs of a beneficiary;



	5, 7, 8, 9, 11, 14, 16, 20, 23, 24, 25, 26, 27

	CLAUSE 14 (Amends section 37D of the principal Act)
Also include the dates of receipt of court orders and the payment thereof.  Only the remaining benefit can become payable to a subsequent court order. Court orders regarding ordinary housing loans not guaranteed by the fund should not be included or have preference over all other orders.
Specific reference to the Adjudicator’s determination in the Cockroft matter should be made in legislation.
Vested rights of members can be affected if the interest until retirement has been taken into account as part of the divorce settlement 

Need to take cognisance where the benefit of a member was transferred from one fund to another without a benefit becoming due (take-over of employers, mergers and new fund not named in the divorce order) – subsequent funds must be taken into account 
Leakage from the retirement system will occur and this is why payment to the non-member spouse should be prohibited (and only transfer allowed). Administration costs will also rise as a result.
Fund cannot inform the non-member spouse to make an election, funds do not have detail regarding non-member spouses.  This should be left for the non-member spouse to lodge a claim.  

Order of the wording to show the order of election and payment must be corrected 

No withdrawal benefit in a preservation fund – needs to be included – 

Inclusion of “the pension funds named in or identifiable from the decree” 
Valid Court Orders should be clarified to refer to orders allowable in terms of the Pension Funds Act. 
References to subparagraphs are not clear
30 day period in subparagraph 4(b)(iii) should be extended to 60 days to be in line with the provisions of section 37D(1)(e)
	Agree. Should take into account where Court orders have been acted on already
Disagree. Payment of divorce orders was the intention of the legislature when passing the Pension Funds Second Amendment Act on 13 September 2007, and not as a consequence of the Adjudicator’s determination.
Disagree. If so, will not be in the majority of cases. There is no way of ascertaining such for each and every divorce order granted.
Matter already addressed in Bill.
Disagree with not permitting money to be paid to non-member spouse. There is  currently in law no  compulsory preservation. This issue is to be considered in the pension reform process.  An anomalous situation would arise where a primary member who resigned would have access to their monies, but the non member spouse would not.
Agreed.
Agree. Wording to be finalised.
Agree. Wording to be finalised.
Agree. 

Agree. Revised wording under consideration.
Agree. Revised wording under consideration.
Agree. Revised wording under consideration.

	(3) In the event that more than one valid court order referred to in section 1(d) provides for the deduction of amounts from a member’s benefit or minimum individual reserve, as the case may be, the court orders must be dealt with in accordance with the following hierarchy, except for where a court order in respect of paragraphs (a) – (c) below, has already been paid by the fund on receipt of such order 
(a) any order of any court in the Republic towards any amount owing by a member under security of a mortgage bond given by that member in respect of his or her property;

(b) any maintenance order as defined in section 1 of the Maintenance Act, 1998 (Act No. 99 of 1998);

(c) decrees of divorce or for the dissolution of a customary marriage;

[(d) any other valid court order]

(* wording to be finalised.)

  

(* wording to be finalised.)

“the pension funds named in or identifiable from the decree”

	24
	CLAUSE 15 (Amends section 38 of the principal Act)
The rules of some funds state that they have been established as a trust.  It therefore may be necessary to retain the exemption from the Trust Property Control Act
	Agreed. 
	Original wording of Act to be re-inserted.


	Commentators 
	Issue
	Treasury/FSB Response
	Amendment for consideration

	PENSION FUNDS ACT

	FSB / NT
	NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)

See comment under Treasury / FSB response.
	It is the view of the FSB that all financial penalties (and compensation orders) should be imposed by the Enforcement Committee, and not by the Registrar.  However, the Registrar will retain the power to impose penalties in cases of late returns.

Late returns are usually based on simple facts where no judgment is required and the penalties are of a minor nature.

This is a consequential amendment to give effect to the principle. 
	New clause to be inserted:


Section 13B of the Pension Funds Act, 1956, is to be amended-

(a)
by the deletion of subsection (7);

(b) by the substitution for subsection (8) of the following subsection:

“(8)
Before taking any action under subsection (6), the registrar must inform the administrator and the board of the fund of the proposed action and grounds therefore, and afford them a reasonable opportunity to be heard.”; and

(c) by the substitution for subsection (9) of the following subsection:

“(9)
If it is in the public interest, the registrar may through appropriate media make known the suspension or withdrawal of an approval referred to in subsection (6).

(* wording to be finalised)



	FSB / NT
	NEW CLAUSE TO FOLLOW CLAUSE 16 (Amends section 37 of the Pension Funds Act, 1956)
	See comment under “NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)”
	17. Section 37 of the Pensions Funds Act, 1956, is hereby amended–

(a) by the deletion of subsection (1); and

(b) by the substitution for subsection (2) of the following  subsection:

“(2)
The registrar may impose an administrative penalty in the case of any failure by a pension fund, administrator or third party to submit to the registrar or any other person within a period specified by or under this Act any scheme, statement, report, return or other document or information required by or under this Act to be submitted, not exceeding R1 000 or such other amount prescribed by the Minister for every day during which the failure continues.”.

(* wording to be finalised)



	FINANCIAL SERVICES BOARD ACT

	· Investment Management Association of SA


	CLAUSE 21 (Amends section 10 of the principal Act)

Section 10(3)

· The suggestion of IMASA to insert the wording (… an enforcement committee … which will be responsible for enforcing compliance with the laws …) is accepted.

Section 10(6)

IMASA wanted to know who will decide on the budget and whether the committees will be consulted.
	Disagree. Wording sufficient.

The Board (of the FSB) will approve the budgets for committees where applicable. The committees will not be consulted. No amendment necessary.

	

	· FSB / NT
	CLAUSE 22 (Insert new section 10A into the principal Act)

See comments under the Treasury/FSB Response column.
	The intention was to write the law to the effect that the chairperson of any specific panel hearing a matter must be from the lawyer group referred to in clause 10A(1)(ii), in other words a judge; or an advocate or attorney with at least ten years experience. This is necessary because in many cases it is expected that legal arguments will be raised on the merits or the procedures.

The board should also be given the ability to appoint more than one deputy chairperson, so that multiple panels can be appointed to deal with an increased case load.
	10A(1)(a) The enforcement committee–

(i) must consist of sufficient persons with appropriate knowledge and experience so as to enable the committee to perform the functions entrusted to it by this Act or any other law;

(ii) must include judges, or advocates or attorneys with at least ten years experience[; and
(iii) may include a judge.
(b) The enforcement committee must be chaired by a person referred to in paragraph (a)(ii)].
[(c)](b) The board must appoint the chairperson and as many deputy chairpersons as necessary [of the enforcement committee] from the members of the committee referred to in paragraph (a)(ii).

(2)
(* wording to be finalised)



	· IMASA 

· LOA
OASIS Group Holdings (Pty) Ltd

LOA
LISPA
LOA
LISPA
LOA
LISPA

	CLAUSE 27 (Amends section 26 of the principal Act)

Suggestion is that section 26(2) should read “An appeal must be lodged within 30 days of the date that the person becomes aware of, or ought to have become aware of a decision, in the manner and on the fees prescribed by the Minister”

Proposes that section 26(2) be redrafted in order to make it subject to the provisions of section 5 of the Promotion of Administrative Justice Act, 2000 which allows for the request for reasons from an administrator.

The bill provides for a parallel structure to the court system and that there should at least be a right of appeal or review from decisions of the Appeal Board to a conventional court

The LOA and LISPA submit that section 26(1)(a) which allows for an automatic right of appeal is in conflict with section 28(5) of the FAIS Act, which requires leave from the Ombud or the Chairperson of the Appeal Board before an appeal can be lodged.  It is suggested that section 28(5) of the FAIS Act be amended to align it with section 26(1)(a) of the FSB Act.

Section 26(3) – Suspension of decision

As a general proposition, decisions of decision makers should be suspended when an appeal is lodged and pending the outcome of the appeal unless the Registrar applies to give effect to his decision.


	Disagree. Wording of this section is sufficient to address the concern about the date from which the appeal will lie against a decision of a decision-maker.

Disagree. Reasons for a decision-maker’s decision can either be requested in terms of section 5 of PAJA or will be provided as part of the appeal process. In many instances where an affected party only requires comprehensive reasons a request for reasons in terms of PAJA is the appropriate course of action. Where an aggrieved person wants to appeal the decision-maker’s decision the regulations in respect of appeals to the Board of Appeal stipulate that once an appeal is lodged, the decision-maker must lodge comprehensive reasons within one month from the date on which the appeal is lodged. Therefore the appeal procedure already provides for the provision of reasons.  It is unnecessary to make the appeal procedure subject to the provisions of PAJA as the appeal constitutes an internal remedy which must be exhausted before any review in a High Court can take place in terms of PAJA.  

Section 26 – right of appeal to High Court & PAJA

Disagree. The decision by a decision-maker is an administrative action. The appeal procedure provided for in section 26 constitutes an internal remedy as contemplated in section 7(2)(a) of the Promotion of Administrative Justice Act, 2000.  The decision of a decision-maker remains subject to judicial review contemplated in section 6 of PAJA, but subject to the appeal procedure first having been exhausted. The decision of the Appeal Board itself is subject to judicial review in the High Court.  There is no parallel structure and the appeal procedure actually conforms to the procedure envisaged in PAJA. There is no exclusivity to the appeal structure – it is the internal remedy that must be exhausted before access to the conventional courts can be gained.

Disagree. These provisions do not introduce a new regime. The status quo is retained.  There is a distinct difference between decision of the Registrar (administrative action- withdrawal, suspension of licences, granting or refusing various applications in terms of applicable legislation) and that of the FAIS Ombud (fact finding in essence relative to a complaint). An appeal against a decision of the Registrar is automatic.  Because the Ombud’s decisions are based on factual issues relevant to complaints the procedure whereby leave to appeal must be obtained (with reference to the particular considerations referred to in section 28(5)(b)(i) of the FAIS Act) is appropriate to prevent the abuse of the appeal procedure. Proposed amendment provides further clarity.
Disagree. The current position is that a decision of the Executive Officer is not suspended pending an appeal, unless ordered otherwise by the Appeal Board.  The proposed section 26(3) retains the status quo. Because the Registrar’s findings in many instances relate to the withdrawal or suspension of licences where a finding was made relating to the fitness and proprietary of a licence holder (including issues of honesty and integrity) the operative provision should be to give immediate effect to the decision in order to protect the public.  The aggrieved person is allowed an opportunity to apply for the suspension of the decision-maker’s decision.  An appellant will bear the onus to satisfy the Appeal Board that the suspension of the decision will not pose a risk to the public.


	Proposed amendment to section 26(1)(a) after line 6, to

1.   omit all the words to the end

2.   of the subsection and to

3.   substitute:

“, subject to the provisions of another law, appeal against that decision to the appeal board in accordance with the provision of this Act or such other law.”.



	IMASA 

IMASA 


	CLAUSE 28 (Insert new section 26A and 26B into the principal Act)

· “The procedure of an appeal should be defined and should not be at the discretion of the chairperson of a panel.  Any person who appeals should know their rights in terms of an appeal process.  Defined procedures will prevent different treatment of appellants. Are defined procedures not required for due process?”
· Section 26B(15)(b) – “What is the purpose of allowing the appeal board to remit a matter for reconsideration by the decision maker when the appeal process is in this advanced stage of an appeal?" 

	Disagree. Appeal procedures are set out in sufficient detail in section 26B when read with section 26 and the regulations. Appellants are made aware of the right to appeal and how to lodge an appeal within a prescribed period and against payment of a fee. The chairperson determines the procedures that will apply with regard to the actual hearing of the appeal, i.e. such practical issues such as which of the parties will commence the argument, who has the burden of proof, time allowed for argument, allowing written argument etc.  These are practical matters that are determined with regard to the facts of each appeal, therefore it is unnecessary and undesirable to prescribe the procedure in legislation.

The nature of an appeal will change - no longer a wide appeal, but instead it will now be an appeal in the narrow sense, i.e. limited to a record or body of evidence that formed the basis of the decision of the decision-maker.  Any new evidence that an appellant wants to submit during an appeal, would not have been considered by the decision-maker originally. As such the new evidence has to be submitted to the decision-maker in so far as it may have a bearing on the exercise of his discretion. Generally the issue of new evidence will be sorted out well before any appeal hearing takes place (during the filing of grounds of appeal or the preparation of a record of appeal) and as such it will not be a case that an appeal will be in an “advanced stage” when it will be suspended and the matter referred back to the decision-maker. 
	

	NATIONAL PAYMENT SYSTEMS ACT

	Banking Association 
	General Comments: 

Review entire regulatory framework in considering the entry of non-banks participation in the system (because of the added risk posed by non-banks)
	Disagree. The amendments state that new participants will be designated after meeting set criteria. The Treasury and SARB will set criteria and in doing so will give consideration to any other regulations that may impact the entrant of a said participant. The SARB will closely monitor risk of all participating institutions (as they do currently).
	

	ATM solutions
	General comment:                                                                                                     

Requested that the SARB in setting its criteria does not display a bias towards non-banks before or after they join the payment system.
	The Treasury and SARB will set objective criteria.
	

	PASA
	General: 

Pre-amble: Qualify amendments by changing the pre-amble (1) “ in conjunction with the Reserve Bank and after meeting certain criteria approved by the Reserve Bank,” after the words “…organs of state…”

(2) “…after meeting certain criteria approved by the Reserve Bank.” After the words”….payment instructions;”.

(3) Propose a change of definition as a consequence of amendments – insert after the “payment obligations” the phrase “, including the payment obligations of clearing system participants,”.
	(1) and (2) – Disagree. The specific clauses clarify that designation takes place after meeting set criteria.

(3) Agree
	(3)Insert after the “payment obligations” the phrase “, including the payment obligations of clearing system participants,”

	
	CLAUSE 32 (Amends section 1 of the principal Act)

Insert “system” after the words “designated clearing”
	Correction already effected.
	

	
	CLAUSE 35 (Amends section [-] of the principal Act)

(1) substitute “clearing system participant” with “person” throughout Para 6(3)(a)

(2) substitute para 6(3)(a)(ii) “the Reserve Bank settlement system participant who settles payment obligations as contemplated in Section 4(2)(d) on behalf of the person that is the subject of designation”

(3) substitute para 6(3)(c)(ii) “ whether or not the designated clearing system participant has knowingly furnished information or documents which are false and misleading in any material respect to the Reserve Bank in connection with its designation.”

(4) Substitute Para 6(3)(e) with “ the Reserve bank shall, after having given written notice to the Reserve Bank settlement system participant who settles payment obligations on behalf of the designated clearing system participant, as well as the designated clearing system participant, vary or revoke the designated clearing system participant by notice in the Gazette.”
	(1)Agreed

(2) Agree. 
(3) Agree.
(4) Agree.

	(1) Substitute with the word “participant”

(2) Wording to be finalised.
(3) remove the words “of the system” at the end.

(4) Substitute Para 6(3)(e) with “ the Reserve bank shall, after having given written notice to the Reserve Bank settlement system participant who settles payment obligations on behalf of the designated clearing system participant, as well as the designated clearing system participant, vary or revoke the designated clearing system participant by notice in the Gazette.”

	FINANCIAL INSTITUTIONS (PROTECTION OF FUNDS) ACT

	FSB  NT
	CLAUSE 42 (Inserts new section 6A into the principal Act)

See comments under the Treasury/FSB Response column.

	If a respondent contravenes an FSB law, the case will be referred to the Enforcement Committee.  If the Enforcement Committee imposes a penalty, the respondent may appeal to the High Court for relief.  

However, if an FIC Amendment Bill provision is contravened, the Registrar may impose the penalty, and the appeal lies to the appeal board established under the FIC Amendment Bill, 2008.  

This amendment has the effect that both FIC contraventions and other contraventions will be referred to the Enforcement Committee, and an appeal against a penalty will be to the High Court.  The amendment was necessary to ensure that all respondents are treated the same.
	New section 6A inserted

6A.(1)(a) Despite any provision in law, a registrar that is of the opinion that a person is contravening a provision of a law in respect of which the registrar is not authorised to impose an administrative sanction, may refer the alleged contravention to the enforcement committee.

(b)
A registrar authorised to impose sanctions under the Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001), may refer an alleged contravention under the Financial Intelligence Centre Act, 2001, to the enforcement committee.

(2) The directorate may, after an investigation carried out by the directorate under Chapter VIII of the Securities Services Act, 2004, refer an alleged contravention to the enforcement committee.

(* wording to be finalised)



	· LOA
· IMASA
	CLAUSE 42 (Inserts new section 6B and 6C into the principal Act)

The LOA states that the time periods stipulated in these clauses for the filing of affidavits are too short.

IMASA raises the point that the Enforcement Committee is established in the FSB Act, but its proceedings are set out in the FI (Protection of Funds) Act.


	Disagree.

It is in fact longer than the time periods stipulated in the High Court for the same actions. In addition it should be kept in mind that the purpose of the Enforcement Committee is to finalise cases expediently.

Disagree. The establishment of the Enforcement Committee, being a committee of the FSB Board belongs appropriately under the FSB structures provided for in the FSB Act, 1990. The operational provisions relating to the functions and proceedings of the Enforcement Committee form part of the enforcement tools at the disposal of the Registrar and appropriately belongs under chapter 2 of the FI Act, 2001 which deals with enforcement issues.


	

	· IMASA
	CLAUSE 42 (Inserts new section 6C(4) into the principal Act)

The point is made that the procedures for hearings should be defined, and not at the discretion of the chairperson of the panel.
	Disagree. The chairperson determines the procedures that will apply with regard to the actual hearing of a matter by the Enforcement Committee, i.e. practical issues such as which of the parties will commence the argument, who has the burden of proof, time allowed for argument, allowing written argument, further affidavits or evidence etc. These are practical matters that are determined with regard to the facts of each matter and therefore it is unnecessary and undesirable to prescribe the procedure in legislation which may be inflexible to deal with the factual situation of a given case.


	

	· IMASA
· LOA
	CLAUSE 42 (Inserts new section 6C(5) into the principal Act)

The LOA and IMASA make the point that legal representation should be a right, and not in the discretion of the chairperson.
	Disagree. The chairperson, may allow legal representation, and must do so in terms of the law of the land. In appropriate circumstances the chairperson therefore will have to allow legal representation. However, it is envisaged that in numerous cases there will not be a hearing, but that the matter will be decided on the papers before the Committee. In terms of clause 6C(5)(f) the Committee has a discretion to order that the issues be argued before it or not. In cases where the issues are not argued before the Committee, reference to legal representation will not make sense.

In addition, it is clear that in some cases the facts and the law will be so simple that it does not justify legal representation. It should be noted that all contraventions of FSB legislation (save for late submissions) may be referred to the Enforcement Committee.
	

	· IMASA
	CLAUSE 42 (Inserts new section 6D(1) into the principal Act)

The LOA and IMASA raises the point that the jurisdiction of the Enforcement Committee is too wide, in the sense that it may convict respondents of offences that fall outside the jurisdiction of the FSB. We agree and propose the amendment as set out. (Please note that the comment was based on the previous version of the Bill.)
	Agree.
	Amendment to clause 6D

6D(1) The enforcement committee must determine

[(a)] whether the respondent has contravened a law [as stated by the applicant; or

(b) whether the respondent has contravened the Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001)].
Amendment to paragraph (b) of the definition of “law”

(b) sections 6A to 6I, means Financial Intelligence Centre Act, 2001 (Act No. 38 of 2001) and the Acts referred to in paragraph (a)‑

(i) including any subordinate legislation, enactment or measure made under those Acts;

(ii) excluding‑

(aa) the Medical Schemes Act, 1998;

(ab) the Banks Act, 1990 (Act No. 94 of 1990);

(ac) the Mutual Banks Act, 1993 (Act No. 124 of 1993); and

the Co-operative Banks Act, 2007 (Act No. 40 of 2007);

	· LOA
	CLAUSE 42 (Inserts new section 6D(2)(a) into the principal Act)

The LOA raises the point that an unlimited penalty is not acceptable, especially in the light thereof that the offence has only to be proved on a balance of probabilities.
	Disagree.

Penalties must still be imposed within the parameters of the law. The Committee must apply their minds to the facts of the case and take into account the factors set out in clause 6D(3), when it imposes penalties. If inappropriate penalties are imposed, the Committee can be taken on appeal to the High Court. It should also be noted that the current Enforcement Committee has already built up a history of penalties that differs extensively, depending on the facts of the different cases.
	

	· LOA
	CLAUSE 42 (Inserts new section 6D(4) into the principal Act)

The LOA raises the point that a criminal prosecution, where proceedings have already started, should not stop the FSB from referring the matter to the Enforcement Committee.
	Disagree. The “double jeopardy” principle has already adequately been addressed in this clause.

	

	· LOA
	CLAUSE 42 (Inserts new section 6D(6) into the principal Act)

The LOA disagreed with the possibility of an order that the respondent may be ordered to pay the costs of the panel and the expenses incurred by the applicant to bring the matter to the Enforcement Committee.
	Disagree. We believe the clause should stay in the Bill. It enables the regulator to allocate costs of regulation to the offender in appropriate cases, rather than to burden the industry with it.
	

	FSB
	CLAUSE 42 (Inserts new section 6F(1) into the principal Act)

See comment under “CLAUSE 42 (Inserts new section 6A into the principal Act)”
	See comment under “CLAUSE 42 (Inserts new section 6A into the principal Act)”
	6F.(1) Subject to an appeal proceedings under the Financial Intelligence Centre Act, 2001, and subsection (2), a determination of the enforcement committee may be taken on appeal to the High Court as if the determination were a decision of a magistrate in a civil matter.

(2) The launching of appeal proceedings does not suspend the operation or execution of a determination, unless the chairperson of the enforcement committee which dealt with the matter directs otherwise.



	· LOA
	CLAUSE 42 (Inserts new section 6F(2) into the principal Act)

The LOA suggests that the launching of an appeal against the Enforcement Committee decision should suspend the execution of the order.
	Disagree. It would open the door for respondents to postpone the payment of a penalty without good reason. It should be noted that the respondent may approach the Chairperson of the Committee and request a suspension until the appeal is finalised. The orders of the Enforcement Committee are of a punitive nature. In this regard the principle of having to apply for a suspension is in line with criminal procedure in line with South African law.

It should also be borne in mind that the respondent has an automatic right of appeal, and having to apply for suspension of the order is a way of balancing the respondent’s interests and that of the regulator acting in the best interest of the public.
	

	FINANCIAL ADVISORY AND INTERMEDIARY SERVICES ACT

	· LOA
· LISPA

	CLAUSE 44 (Amends section 1 of the principal Act)

Section 1(1)

· The word “visible” must be substituted with the word “readable”.

· The words “but visible” are superfluous and should be omitted.


	· Agree. The LOA’s concern has been addressed with the amendment for consideration.  

· Disagree. The document must be readable.  


	Section 1(1)

’document’ includes a document created, recorded, transmitted or stored in digital or other intangible form but [visible] readable by way of electronic, magnetic, optical or any similar means.  

	· South African Insurance Association 

· Life Office Association

· Life Office Association of SA

· Banking Association of South Africa

· South African Insurance Association 

· Financial Planning Institute

· The Linked Investment Services Providers

· Life Office Association of SA

· The Linked Investment Services Providers

· Compliance Institute of South Africa

· The Banking Association of SA

· Life Office Association of SA

· Linked Investment Services Providers

· Linked Investment Services Providers

· Investment Management Association of SA

· LOA
· Linked Investment Services Providers

· Linked Investment Services Providers

· Investment Management Association of SA

· Banking Association of South Africa


	CLAUSE 45 (Amends section 4 of the principal Act)

Section 4(5)(a)(i)

· The right to appoint “any person” must be restricted to an authorised and suitably qualified official.  
· Section needs to be re-drafted so as to make it clear which specific persons (e.g. an inspector appointed under the Inspection of Financial Institutions Act) may be appointed by the Registrar.
· Registrar should only order an on-site visit if the Registrar has reasonable grounds to suspect that the provider or representative is not complying with the Act.  
Section 4(5)(a)(ii)

· The use of the words “affairs of a person” is too wide  and we submit that it includes issues and documents outside the scope of the FAIS Act as well as areas not regulated by the FAIS registrar.  The information requested should be FAIS related.

Section 4(5)(b)

· No provision is made for the person conducting an on-site visit to provide identification together with proof that they have been appointed to conduct such visit and details of the relevant sections of the legislation in terms of which the visit is being conducted.

· Clarification is required as to who will be responsible for the costs of the on-site visits

· The compliance officer or key individual of the provider should be given notice of the visit so as to ensure availability of the relevant persons at the provider.

· This section should provide that a person or inspector conducting a visit should provide notice and reasons for such visit (if prior notice would compromise the inspection this would of course not be a requirement)

Section 4(5)(b)(i)

· The use of the words “any document” is too wide.  

Section 4(5)(b)(i)(cc) and (dd)

· The person conducting the on-site visit should not be allowed to remove documents from the premises. This has practical implications and LISPA does not regard it as prudent business practice to allow for records to be removed from premises.
Section 4(5)(b)(iii)

· Delete “may” at beginning of section.  
Section 4(6)

· Registrar may direct a person without any prior consultation with the provider or representative and without notifying the latter about the outcome of the inspection or on-site visit.  The Registrar should only issue a directive if satisfied that the person is in breach of a provision of the Act which poses a risk for clients.  

· Providers should be allowed to engage with the regulator at a senior level, or even appeal, if they disagree.
Section 4(7)

· The “naming and shaming” provision is not necessarily the best solution for the industry or clients. The provider should be given notice of the registrar’s intention and, on reasonable grounds, afforded the opportunity to appeal to the regulator not to publish such information.

· How will this provision tie in with the confidentiality provisions applicable to the FSB? Details should be specific and the disclosure of any details of an on-site visit must be substantiated.
· The use of the words “any details” in the amended section 4 is too wide


	· The concern has been addressed in the Bill tabled at Parliament by the insertion of the word “suitable”.  
· Disagree. The Registrar should be able to appoint any person who is suitable to conduct an on-site visit.  The Inspection Act has no prerequisite regarding the person a Registrar may appoint except that the Registrar must stake steps to ensure that the inspector would report objectively.  
· Disagree. On-site visits should be distinguished from inspections.  The former is used by the Registrar as a supervisory tool to proactively ensure compliance with the Financial Advisory and Intermediary Services Act, 2002 (“FAIS Act”).  On-site visits are random ad hoc compliance visits without particular regard to any pre-existing objective save the integrity of the scheme of regulation in general.  The Registrar should be able to effectively supervise the persons it authorises.  This can only be done through on-site visits.   
· Disagree. There is no change in the current legal position.  The new provision mirrors the power afforded to the Registrar in the Inspection of Financial Institutions Act.  The amendment for consideration ensures that the powers afforded to the Registrar in that Act and in the FAIS Act are on par.  

It is also important to note that the supervisory responsibilities of the FSB are much wider than merely the financial services rendered, for instance the concept of a provider being fit and proper.   

· Disagree. It is so apparent that the person authorised to conduct an on-site visit should identify himself that it is not necessary to stipulated it in the Act because entry into the premises need only to be given if the visited provider is satisfied that the person is from the FSB and authorised to conduct the visit.  

· Disagree. The cost of an on-site visit is not recoverable from the entity visited.

· Disagree. The Registrar does not necessarily require the attendance of the compliance officer and/or key individual of the provider during an on-site visit.  It is therefore not necessary to provide in the legislation that prior notification of the on-site visit is required to ensure availability of the aforesaid persons.  To ensure effective supervision the Registrar may want to conduct unannounced visits.   

· Disagree. Wording of this section is sufficient to address the concern about the wideness of the reference to “any document”.  The reference to “any document” must be read in context with the section and the restricted jurisdiction of the Act as a whole.  In terms of section 4(5)(a)(i) an on-site visit must be conducted to determine compliance with the Act.   A person conducting the on-site visit could therefore only request documents relevant for purposes of his/her visit (i.e. determining compliance with the Act).  

· Disagree. To enable the Registrar to take the required regulatory action against a provider based on the findings of an on-site visit it would require evidence of non-compliances.  The documents of the visited entity will provide such evidence.  The removal of documents, against the issue of a receipt, is therefore imperative to ensure effective supervision and enforcement.  In circumstances where the document does not furnish proof of a failure to comply with the Act, the removal may only be temporarily for copying purposes or scrutiny.  

· Agree. Already addressed in Bill as tabled.
· Disagree. The commentator’s concern regarding administrative fair procedure is addressed by the provisions of PAJA.  The Registrar is subject to PAJA and it is therefore not necessary to stipulate in the Act the administrative procedures that he must follow.  The Registrar should be able to issue directives to remedy all non-compliances with the FAIS Act.

· Disagree. The wording of this section is sufficient to address the commentator’s concern.  

The right to appeal is a general right afforded under section 39 of the FAIS Act read with section 26 of the FSB Act.  

· This provision mirrors the provision on confidentiality in the FSB Act, except for the fact that the Registrar my make known the status and outcome of an inspection without the requirement that it must be in the public’s interest.    

Clients have a right to know if a provider with whom they are conducting business is under investigation especially because of the reliance placed on a provider’s authorisation status.  

A number of high profile cases where clients had suffered losses highlighted the importance of consumer protection and effective regulation.  

The gist of the comments received relating to this clause is that the disclosure provision is too wide.  The concern has been addressed in the amendment for consideration.  


	Section 4(5)(a)(ii)

(ii)  instruct an inspector in terms of section 3 of the Inspection of Financial Institutions Act, 1998 (Act No. 80 of 1998). [, to carry out an inspection of the affairs of a person who renders financial services, to determine whether or not the person is authorised as a provider or appointed as a representative in terms of this Act.]  

(7) The registrar may make known [any details regarding the on-site visit or inspection, and the reasons therefore,]-

(i) the status and outcome of an inspection; 

(ii) the details of an inspection if disclosure is in the public interest;

(iii) the outcome and details of an on-site visit if disclosure is in the public interest;  

by notice in the Gazette or by means of any other appropriate public media.

(* wording to be finalised)



	· Linked Investment Services Providers

· Compliance Institute of SA

· Banking Association of SA

· South African Insurance Association 

· Financial Planning Institute

· OASIS Group Holding (Pty) Ltd

· Life Office Association of SA

· Investment Management Association of SA


	CLAUSE 46 (Amends section 7 of the principal Act)

Section 7(3)

· Section requires that in concluding any business with another person who is required to be an authorised FSP, even where the transaction is at normal arms length, the FSP must verify authorisation. This is very wide.  It must also be clear whether provider is required to check authorisation status and/or conditions and restrictions on licence.  

· Similar provision should apply to product suppliers who are not providers.  

· Section to be extended to provide that providers may not conduct business with a person whose licence has been suspended.  


	· Agree. The concerns regarding “arms length transactions“ and “licensing conditions” are addressed with the amendment for consideration.  

· Disagree. This provision cannot be extended to product suppliers as they fall outside the ambit of the FAIS Act.  The conduct of product suppliers is regulated in terms of the respective legislation under which they had obtained their authorisation. 

· Disagree. Any person who renders a financial service is required to be authorised to render such service in terms of section 7(1) of the FAIS Act.  A person whose licence has provisionally or finally been suspended is not authorised to render financial services and the proposed section 7(3) would therefore apply to a provider or representative who wants to conduct business with such person.  It is therefore not necessary to specifically provide for the latter in this section.  


	(3)  An authorised financial services provider or representative may only conduct business with a person rendering financial services if -
(a) the business relates to such financial services; and 

(b) that person has, where lawfully required, been issued with a licence and the conditions and restrictions on the licence allows for the rendering of such financial services or is a representative as contemplated in this Act.  

(* wording to be finalised)



	· Financial Planning Institute

· Banking Association of SA

· Compliance Institute of SA

· Investment Management Association of SA

· South African Insurance Association 

· Life Office Association of SA

· Banking Association of SA

· OASIS Group Holding (Pty) Ltd

· South African Insurance Association

· Linked Investment Services Providers

· OASIS Group Holding (Pty) Ltd

· Life Office Association


	CLAUSE 47 (Amends section 8 of the principal Act)

Section 8(10)(a)(i)

· The current wording could leave one in a position where a director who qualifies to be a Key Individual, but chooses not to be one, does not have to comply with the requirements.

· SARB regulate the fitness and propriety of the banks’ directors, thus, banks should be excluded from this requirement.  

· Practicalities of how a person, who the Registrar of Companies registered as a director, will now be asked to resign as a director and what the consequences of such resignation will be. 

· For purposes of clarity, it should be stated if “director” includes executive, non-executive and/or independent directors.  

· Require guidance on when the FSB will, for example, regard a director as not being a person of honesty and integrity? 

· Requirement should be extended to all employees.  

Section 8(10)(b) 

· Delete “or 10” at end of paragraph.

· Should first allow FSP to remove unfit person and then only suspend if person is not removed.  The provider and the person involved should be able to appeal against the Registrar’s decision.  

· The definition of “key individual” in the Act already ensures that any director, member, partner or trustee who manages or oversees the rendering of financial service by a company, close corporation, partnership or trust, must be “fit and proper”. This requirement is sufficient and there is no reason why the Registrar should be informed of changes to the Board of a Company, which conducts financial services as a minor aspect of its business, unless such change is relevant to the Registrar by reason of the fact that the relevant person will be managing and/or overseeing the rendering of financial services by the company.


	· Agree. The commentators’ concern is addressed with the amendment for consideration.  

· Disagree. The concern that there is an overlapping of regulatory requirements is addressed with the amendment for consideration under section 9(2) of the FAIS Act.    

· The Companies Act has general application whilst the FAIS Act has specific application.  The provider must ensure, if it intends on rendering financial services, that its directors are honest and has integrity.  If not, the provider must remove the director.  

· Disagree. In law there is no distinction between an executive, a non-executive and a so-called independent director.  All are regarded as directors.  

· Disagree. The proposed amendment extends the current requirements relating to honesty and integrity to all of a provider’s directors, trustees, partners and members in line with international practice.  Therefore precedents are available.  However, guidance on the meaning of honesty and integrity will be provided if required.  

· Disagree. Suggestion is not practical.  

· Agree. The reference to section 10 should be deleted as the latter section has been repealed.  

· Disagree. Prior to the withdrawal or suspension of a licence the Registrar will have to follow the process set out in section 9 of the FAIS Act which would allow the provider the opportunity to remove the director to avoid suspension or withdrawal of its licence.  The provider may appeal against any decision of the Registrar.    

· Disagree. The intention is that all persons who are in practice involved in the business of providing financial services, but who are not key individuals, must comply with current requirements as regards honesty and integrity.  It is also to prevent unfit person to be appointed as a director etc. of a financial services provider.  
	10(a)  Where a financial services provider is a corporate or unincorporated body, a trust or a partnership, the provider must –

(i) at all times be satisfied that every director, member, trustee or partner of the provider, who [does not qualify and function] is not a key individual in the provider’s business, complies with the requirements in respect of personal character qualifies of honesty and integrity as contemplated in paragraph (a) of section 8(1). 

To omit the words “or 10” at the end of the paragraph.

8(10)(b)  If the registrar is satisfied that a director, member, trustee or partner does not comply with the requirements as contemplated in paragraph (a) of section 8(1), the registrar may suspend or withdraw the licence of the provider as contemplated in section 9 [or 10].  



	· South African Insurance Association

· South African Insurance Association

· Investment Management Association of SA

· South African Insurance Association 

· Banking Association of SA

· Investment Management Association of SA


	CLAUSE 48 (Amends section 9 of the principal Act)

Section 9(1)(c)

· Should include a reference to materiality. 
Section 9(1)(d)

· Should include a reference to having provided the licensee with a minimum period in which to pay any amounts.
Section 9(2)(a)

· Written notice of not less than 30 days on the intention to suspend or withdraw a licence should be given.
· Should include a provision that, in addition to the right to make a submission, permits the rectification of the cause for the proposed suspension or withdrawal of the licence.
Section 9(2)

· Registrar should consult with other regulators where a provider is primarily regulated by another regulator prior to suspending or withdrawing the provider’s licence.
Section 9(5)

· The interests of clients should be taken into account when ordering a licensee to discontinue with business during a provisional suspension.  If the suspension does not become final, the interests of clients may be severely prejudiced.  


	· Disagree. The insertion of a reference to materiality would be superfluous.  The Registrar’s decisions are subject to PAJA and must, therefore, be fair and reasonable.  

· Disagree. The Registrar’s actions are subject to PAJA.  The Registrar would therefore, prior to suspending or withdrawing a licence, provide a provider with the opportunity to pay the amounts referred to in under this section.  
· Disagree. The Registrar is subject to PAJA and it is therefore not necessary to specifically provide for notice periods.  

· Disagree. The Registrar has the power to direct a provider under appropriate circumstances to rectify or remedy a non-compliance or contravention under section 4(6) of the FAIS Act.  The remedying of a failure to comply will not necessarily under all circumstances detract from the Registrar’s duty to consider the necessity to withdraw or suspend licences based on, inter alia, fit and proper requirements.  

· Agree - The concern that the FAIS Registrar must prior to suspending or withdrawing consult with other regulators is addressed in the amendment for consideration that inserts a new paragraph after paragraph (d) of section 9(2).

· Disagree. The concern of the commentator is addressed in subsection (3).  The Registrar may provide for terms of the suspension which could include any such measure to be determined by the Registrar for the protection of the interest of clients.   


	(e)  The registrar may prior to suspending or withdrawing a licence consult with other regulatory authorities.  

(* wording to be finalised)



	· Linked Investment Services Providers

· Banking Association of SA


	CLAUSE 50 (Amends section 13 of the principal Act)

Section 13(2)(a)

· Typographical error should be corrected “1ompetent”.
Section 13(5)

· The current wording which reads “from time to time” should be replaced with” “which register must be published in any appropriate media and updated by the registrar as and when required.”
	· Agree. The commentator’s response has been addressed in the Bill tabled at Parliament.  

· Agree. The commentator’s suggestion to remove the words “from time to time” has been accepted.   The Registrar must maintain and continuously update the register.  


	(5)  The registrar may require information from the authorised financial services provider, including the information referred to in subsection (4), so as to enable the registrar to maintain and continuously update a central register of all representatives and key individuals, which register must [from time to time] be published in any appropriate media.  

	· Banking Association of SA 

· Compliance Institute of SA

· Life Offices Association

· Banking Association of SA 

· Banking Association of SA 


	CLAUSE 51 (Amends section 14 of the principal Act)

Section 14(1)

· Registrar must provide clarity in terms of the application and extent of the wording “in a material manner”.

· The proposed amendment effectively provides for the compulsory debarment of a representative who “…. has contravened or failed to comply with any provision of this Act in a material manner.”   The provider must do so, notwithstanding that the specific breach did not prejudice any client, whether actually or potentially.

In terms of section 14 of the Act, a provider is entitled to debar a representative in the event of a material breach of a provision of the Act if it is clear, from such breach, that the representative is no longer “fit and proper” to render financial services.  

It is submitted that this is the correct criteria and that if it is believed that debarment criteria should be expanded to include serious non compliance under the Act, this should be dealt with by expanding the fit and proper requirements.

Section 14(2)(a)

· The insertion of the word “or regulatory authority” is recommended.

Section 14(3)(a)

The reduction from 30 to 15 days is not practically possible to provide the required information to the registrar.  
	· Disagree. The Registrar will provide guidance, if required, regarding the meaning and application of the wording “in a material manner”.

· Disagree. The concern regarding the debarment of a representative on the basis that he/she has contravened or failed to comply with the Act is sufficiently addressed with the wording of the proposed amendment.  

Disagree. Compliance with the Act is of the utmost importance to ensure protection of clients’ interests.  Persons who have a total disregard for the law should not be allowed to render financial services to clients.  As such, persons who are not complying with the Act should be debarred to protect consumers. However, the Registrar realises that a person should not be prohibited from performing his/her trade if the contravention was not material (e.g. a policy document was not submitted to the client within the prescribed timeframe).  As such, the requirement that the contravention or failure to comply must be material.  

· Disagree. The words “any other interested person” would include another regulatory authority and it is therefore superfluous to specifically provide for it.  

Disagree. The proposed amendment aligns the Act with the conditions placed on providers (including banks) licences that require providers to inform the registrar within 15 days of a change in the provider’s representative register.  
	

	· South African Insurance Association 

· Banking Association of SA 

· Compliance Institute of SA

· Life Offices Association

 Banking Association

 Section 14A(1)(b)

Investment Managers of SA

South African Insurance Association

South African Insurance Association


	CLAUSE 52 (Amends section 14A of the principal Act)
Section 14A(1)(a)

Section 14 (3) should be limited to circumstances where a representative has infringed the character (honesty and integrity) requirements.  It is not appropriate to handle a representative who lacks qualification requirements the same way as a representative who does not display the required honesty requirements.

· Industrial relations legal challenges that this may introduce in the employment relationship between provider and representative.  Registrar should not debar but rather declare person unfit based on the requirements of section 8(1) as well as any other contravention of the Act.  The provider must then be requested to investigate and after due process, as required by the applicable labour legislation, the provider should debar the representative and remove him/her from the register.  

· Agree with proposed amendments.  

Suggested changes in 9(2) should apply here mutatis mutandis.

Section 14A(1)(b)

Should include a reference to materiality. 
Section 14A(3)

This section has a problem, in that it provides the person must be debarred within 5 days of being informed by the registrar of the debarment.  This does not recognise the process that may be followed in terms of subsection (2) and section 9(2) and to debar a person before this process has been completed may breach the person’s right to fair treatment.  Furthermore, the period of 5 days referred to is inadequate.  


	Disagree. Wording of this section is sufficient to address the commentator’s concern that a representative should not be debarred by the Registrar for not complying with the competency requirements.  The grounds for debarment is limited to the non-compliance with the Act and non-compliance with the honesty and integrity requirements [section 8(1)(a)].

· Disagree. A need was identified that the Registrar should be able to debar representatives despite the fact that the provider is responsible for his representatives.  A representative who resigns from the employ of the provider ceases to be a representative and can therefore not be debarred.  This opens the way for such person to become the representative of another provider.  The proposed amendment is to rectify this impracticality.  

Debarment of a representative by the Registrar would not impact on the employment relationship between a representative and provider.  The only effect of the debarment is that the debarred person is not allowed to render financial services on behalf of the provider.  The provider may assign, if he so chooses, other duties to the debarred person as long as it does not constitute the rendering of financial services.  A provider must still follow the Labour Relations legislation if it wants to terminate the debarred person’s employment or mandate.  

The Registrar’s decision to debar a person is subject to PAJA and is appealable to the FSB’s appeal board.  

· Disagree. The amendment for consideration under section 9(2) addresses the commentators concern.  Section 14A(2) refers to section 9(2) that include the proposed insertion of paragraph (e).  

· Disagree. The insertion of a reference to materiality would be superfluous.  The Registrar’s decisions are subject to PAJA and must, therefore, be fair and reasonable.  

· Disagree. In the case where the Registrar decides to debar a representative after having gone through the prescribed process the provider has 5 days to remove the debarred representative’s name from his representative register.  It is not necessary for the provider to go through the debarment process.  The provider must merely update his register.  See similar response under section 14(3)(a).  


	

	Life Office Association of SA

Financial Intermediary Association of SA

Linked Investment Services Providers Association


	CLAUSE 54(Amends section 16 of the principal Act)

 Section 16(2)(eA)

· Any regulation or code drafted to control the provision of intermediary incentives must distinguish between tied agents and independent brokers and the right of the employer to remunerate and reward its tied agents.
· The capacity of the LOA members to reward tied agents in excess of the regulated commission or to provide services with costing legitimately outside the equivalence of award creates a structural competitive advantage which is not in the consumer interest.  
· Should apply to all product suppliers not governed by FAIS
	· Disagree. The concerns of the commentators cannot be addressed in the Act and should be addressed in the code of conduct that will be dealing with incentives.  The Registrar will draft such a code of conduct after consultation with the Advisory Committee, representative bodies of the financial industry and client and consumer bodies.   

· Disagree. This provision cannot be extended to product suppliers as they fall outside the ambit of the FAIS Act.  The conduct of product suppliers is regulated in terms of the respective legislation under which they had obtained their authorisation to conduct business. 


	

	Banking Association
South African Insurance Association

South African Insurance Association


	CLAUSE 55 (Amends section 17 of the principal Act)

Section 17(1)(c)

The suggested reporting requirements imposed on compliance officers are too wide and onerous.  

Section 17(2)(a)

· This section fails to deal with the issue of transition periods relating to possible future regulatory changes in the “criteria and guidelines”.

Section 17(2)(b)(i)

· Should include a reference to materiality. 

	· Disagree. The role of a compliance officer is to, inter alia, conduct monitoring programmes to identify and report on aspects of non-compliance to the provider and the Registrar.  The compliance officer assists the Registrar in its supervisory duties.  Currently a compliance officer must annually submit a report to the Registrar on the compliance by the provider with the Act. 

The collapse of certain high profile companies has identified the need of ad hoc reporting on material irregularities to the Registrar.  This obligation is already imposed on auditors of providers and the proposed amendment extends it now to compliance officers.  

It is not clear why the commentator is of the view that the suggested reporting requirements are too wide and onerous.  The compliance officer is only required to report a material irregularity of which he becomes aware of during the performance of his duties under the Act.  There is no extra monitoring duty placed on the compliance officer.  

· Disagree. The concern that sufficient transition periods be determined for the implementation of new “criteria and guidelines” determined by the Registrar cannot be addressed in the Act.  The transitional periods would be dealt with in the “criteria and guidelines” itself.  

The Registrar must, prior to determining the criteria and guidelines consult with the Advisory Committee on Financial Services Providers.  The Registrar is currently consulting with the industry on the development of new criteria and guidelines.  This process includes consultation on transitional provisions.   

· Disagree. The insertion of a reference to materiality would be superfluous.  The Registrar’s decisions are subject to PAJA and must, therefore, be fair and reasonable.  


	

	Independent Regulatory Board for Auditors

South African Institute of Chartered Accountants

Independent Regulatory Board for Auditors

South African Institute of Chartered Accountants

Independent Regulatory Board for Auditors

South African Institute of Chartered Accountants

Linked Investment Services Providers

Investment Management Association of SA

Linked Investment Services Providers

Banking Association 
Compliance Institute of SA

Linked Investment Services Providers

Investment Management Association of SA

South African Insurance Association


	CLAUSE 56 (Amends section 19 of the principal Act)

Section 19(1)(b)

· To align section 19 financial reporting requirements with financial reporting standards adopted in South Africa for entities having public accountability.  By referring to the financial reporting standards applicable, this avoids the need to continually update the Act for subsequent developments in financial reporting practices as well as facilitating the compliance by auditors in reporting on financial statements prepared in accordance with either of the specified accounting frameworks.

· FAIS reporting applies to many listed entities which are required by the JSE to comply with International Financial Reporting Standards so this brings the FAIS Act in line with other Regulators which also fall under the FSB.

· The above changes are based on similar changes made in the Corporate Laws Amendment Act 2006 – Section 286 effective from December 2007).

Section 19(2)(a)
See commentator’s response under section 19(1)(b).

Section 19(2)(b)

· See commentator’s response under section 19(1)(b).

 The present reference in Subsection 2(b)(i) to [“generally accepted accounting practice”] is no longer appropriate, and should consequently be repealed.

· Typographical error should be corrected.  The word “that” should be replaced with “…than four  months after…”.  

Section 19(3)

· The substitution of “assets” with “financial products” in section 19(3) (a) and (b) is confusing.  If the intention is that the amount in Rands held on behalf of clients should be stated, the following wording is proposed: “(a) the amount of money and Rand value of financial products under administration/management at year end held by the provider on behalf of clients”.
Section 19(7)

· The registrar of banks approves the financial year end dates of banks and as the banking primary regulator should have first right of approval or decline in this regard.

· Registrar should merely be notified where the provider is regulated by another regulator, e.g. the Registrar of Companies.  

· If the existing right of a business to change it’s financial year end becomes subject to regulatory discretion there should be a requirement that approval may not be un-reasonably withheld and a maximum period must be stipulate within which the regulator must respond.  There are many instances on record where the registrar has been unable to respond requests within a reasonable period of time.  


	· Agree.  

Agree.  

· Agree.  

· Agree.  

· Disagree - The proposed amendment clarifies that a provider should for purposes of the Act only maintain records of financial products (as defined in section 1(1) of the Act) held by the provider on behalf of a client and not all assets.  The latter is not defined and may include products other than financial products).  

The FSB does not want to know the Rand value of the financial products under management but whether the provider had kept the financial products held on behalf of clients separate from those of the provider.   However, it is agreed that the reference to assets in subsection 3 should also be changed to ‘financial products’ to ensure consistency.  

· Disagree - The concern of the commentators regarding the approval of a change in a provider’s year end where that provider is already regulated has been addressed with the amendment for consideration.  

· Disagree - The proposed amendment is to enable the Registrar to effectively supervise providers’ compliance with the financial soundness requirements.  

The Registrar of Companies has specifically been excluded as the latter does not regulate financial soundness.   

· The Registrar has put measures in place to ensure that it would be able to deal with requests for approval within an acceptable period.  The Registrar is further subject to PAJA.  


	(1)(b) annually prepare, in respect of the relevant financial year of the provider, financial statements reflecting [, with suitable particulars, the financial position of the business as at the last day of the financial year in question, and the results of the operations and cash flow information for the period then ended.]-
(i) the financial position of the entity at its financial year end, and the results of operations, the receipt and payment of cash and cash equivalent balances, all changes in owners equity for the period then ended, and such additional components required in terms of South African Generally Accepted Accounting Practices issued by the Accounting Practices Board or International Financial Reporting Standards issued by the International Accounting Standards Board”
(ii) a summary of significant accounting policies and explanatory notes on the respective statements and components referred to in paragraph (i).

(2)(a)  An authorised financial services provider must cause the statements referred to in subsection (1)(b) to be audited and reported on in accordance with International Standards on Auditing by an external auditor approved by the registrar. [in order to produce-

(i) an audited balance sheet, including such notes thereon or documents attached thereto as may be necessary;

(ii) an audited income statement, inducing such notes thereon or documents attached thereto as may be necessary; and

(iii)  an audited cash flow statement; and

(iv) an audited statement of changes in equity, including such notes thereon or documents attached thereto as may be necessary.]

2(b) [(i)  be prepared in conformity with generally accepted accounting practice;]
(iii) be submitted by the authorised financial services provider to the registrar not later [that] than four months after the end of the provider’s financial year or such longer period as may be allowed by the registrar.

(3)  The authorised financial services provider must maintain records in accordance with subsection (1)(a) in respect of money and [assets] financial products held on behalf of clients, and must, in addition to and simultaneously with the financial statements referred to in subsection (2), submit to the registrar a report, by the auditor who performed the audit, which confirms, in the form and manner determined by the registrar by notice in the Gazette for different categories of financial services providers-

19 (7)  A financial services provider may not change a financial year end without the approval of the registrar, except where the financial soundness of a provider is regulated by another regulatory authority other than the Registrar of Companies, and the change has been agreed to by such regulator.  

(* wording to be finalised)

	Linked Investment Services Providers

Life Office Association


	CLAUSE 57 (Amends section 33 of the principal Act)

Section 33

· The limit on the amount of a penalty for punitive purposes which a Court can impose is removed.  
A limit should be retained.  

· The Act should specify the maximum amount of any “punitive penalty”, to bring it in line with the maximum fines which may be imposed by a criminal court in respect of many of our statutes.
	Section 33

· Disagree - This limit on the amount of penalty has, inter alia, been removed to align the FAIS legislation with the Enforcement committee legislation.  In terms of the Enforcement Committee legislation no maximum penalty has been stipulated.  


	

	COMMENTS RECEIVED ON MATTERS NOT CONTAINED IN THE FINANCIAL ADVISORY AND INTERMEDIARY PART OF BILL

	Banking Association

Compliance Institute of SA
	SECTION 1(1) - Definition of “Intermediary Services”

Section 1(1)

· The definition of “intermediary services” is too wide and presents interpretational challenges that cause different applications within the industry.  Our suggestion entails the removal of sub paragraph (a) from the current wording, which in our view, causes the most problems in interpretation and application.  Paragraph (a) reads as follows: 

“the result of which is that a client may enter into, offers to enter into or enters into any transaction in respect of a financial product with a product supplier; or”

· Definition of intermediary service still does not specifically state that an FSP can’t provide an intermediary service on it’s own behalf or for itself. There must be certainty around this aspect


	· Disagree. The commentator suggests the deletion of paragraph (a) of the definition of ‘intermediary service’.  The effect would be that the rendering of intermediary services to a client, who does not enter into a transaction, will fall outside the ambit of the Act.  If such conduct was detrimental to the client, he would have no recourse against the provider, and the Registrar would not be able to take action either.  

· Disagree. The Act is clear on the point that a person is only subject to it if he renders financial services in respect of financial products to clients.  


	

	Compliance Institute of SA
	SECTION 1(1) - Definition of “Deposit” under “Financial Product”

Section 1(1)

· Definition of “financial product” was not amended and still includes a deposit as defined in section 1(1) of the Banks Act, 1990. It is suggested that credit products should specifically be excluded from the definition of “financial product” for purposes of FAIS, as credit products are regulated by the National Credit Act
	· Disagree. The commentator requested the exclusion of ‘credit products’ from the ambit of the Act.  

Money lending transactions and/or so-called credit products fall outside the ambit of “deposit” as defined in the Banks Act and are therefore excluded from the ambit of the Act.   


	

	· FSB/NT
	SECTION 11(2) – of the principal Act

See FSB/National Treasury’s response
	· We propose that the licensee must advise the registrar in writing of the lapsing of its licence.  Licensees use the fact that they do not have to inform the Registrar in writing of the lapsing of their licence to avoid paying levies by claiming that they have telephonically informed the Registrar of the lapse.  The Registrar cannot refute such a claim.  


	(2) The registrar must be advised in writing by the licensee, any key individual of the licensee, or another person in control of the affairs of the licensee, as the case may be, of the lapsing of a licence and the reasons therefore and the registrar may make known any such lapsing of a licence by notice in the Gazette and, if necessary, by means of any other appropriate media.

	COLLECTIVE INVESTMENT SCHEMES CONTROL ACT

	FSB / NT
	CLAUSE 62 (Amends section 18 of the principal Act)

See comment under “NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)”

	See comment under “NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)”

	Section 18(1) as set out in the Bill to be replaced with:

18.
(1)
The registrar may impose a fine in the case of any failure by a manager or third party to submit to the registrar or any other person within a period specified by or under this Act any statement, report, return or other document or information required by or under this Act to be submitted, not exceeding R1 000 or such other amount prescribed by the Minister for every day during which the failure continues.

(2)
The registrar must, before imposing a fine, by written notice to the manager or third party–

(a)
inform the manager or third party of the registrar’s intention to impose a fine;

(b)
specify the particulars of the alleged failure;

(c)
set out the reasons for the intended imposition of  a fine;

(d)
specify the amount of the fine intended to be imposed; and

(e)
call upon the manager or third party to show cause within a period specified by the registrar why the fine should not be imposed.
(3)
If the registrar, after consideration of representations made by the manager or third party, decides to impose a fine, the registrar must by written notice inform the manager or third party that, not later than 30 days after the date of the notice, the manager or third party may– 

(a)
pay the fine; or

(b)
appeal in terms of section 24 against the imposition of the fine to the board of appeal.

(4)
If a manager or third party fails to pay the fine or fails to appeal within the period referred to in subsection (3)(b), the registrar may file with the clerk or registrar of any competent court a statement certified by the registrar as correct, stating the amount of the fine imposed on the manager or third party, and such statement thereupon has all the effects of a civil judgment lawfully given in that court in favour of the Board for a liquid debt in the amount specified in the statement.”.

(* wording to be finalised)

	SECURITIES SERVICES ACT

	
	NEW CLAUSE TO BE INSERTED FOLLOWING CLAUSE 65 (Amends section 56 of the Securities Services Act, 2004)

See comment under “NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)”
	See comment under “NEW CLAUSE TO FOLLOW CLAUSE 7 (Amends section 13B of the Pension Funds Act, 1956)”
	New clause 66 to be inserted in the Bill:

66. Section 56 of the Securities Services Act, 2004, is hereby amended–

(a) by the deletion of subsection (3); and

(b) by the substitution for subsection (10) of the following subsection:

Section 95(2), (3) and (4) is, with the changes required by context, applicable to the imposition of a fine under subsection (9).



	TRANSITIONAL PROVISIONS & SHORT TITLE AND COMMENCEMENT

	· Linked Investment Services Providers

· Life Office Association of SA
	CLAUSE 75 

Section 7(3) should take effect on a date at least 9 months after promulgation of the Bill.
	Section 7(3) of the Financial Advisory and Intermediary Services Act, 2002

Disagree - The commentator requested that section 7(3) should only take effect on a date at least 9 months after promulgation of the FAIS Act.  

We are of the view that the period requested is unreasonable long.  We believe that a period of three months is more appropriate.  See amendment for consideration  
	The provisions of section 7(3) of the Financial Advisory and Intermediary Services Act, 2002, as amended by section 46 of this Act, only applies with a date 3 months after the date contemplated in section 76.   

(* wording to be finalised)
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