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MEMORANDUM
on the
EMPLOYMENT EQUITY ACT AMENDMENT BILL

Private Member’s Bill

Submitted in terms of Section 73 (2)

Read with Section 76 (1) of the Constitution

NOTICE

Notice is hereby given of the introduction of a Private Member’s Bill in terms of Section 73 (2) read with Section 76 (1) of the Constitution.  In terms of rule 234 (read with rule 230 (1), a member must submit to the Speaker a memorandum which:

(a) sets out particulars of the proposed legislation

(b) explains the objects of the proposed legislation; and

(c) states whether the proposed legislation will have financial implications for the State and, if so, whether those implications may be a determining factor when the proposed legislation is considered.

The Honourable Speaker is requested to deal with this Bill in terms of Section 235 of the National Assembly Rules.

GENERAL EXPLANATORY NOTE
[         ] Words in bold type in square brackets indicate omissions from existing enactments. 

_____Words underlined with a solid line indicate insertions in existing enactments

BILL

To amend the Employment Equity Act No 55 of 1998 so as to include in the definition of the designated groups to which affirmative action measures apply, also the new generation of South Africans that started their schooling in the year that the new democratic government took office, namely in 1994.

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows: 

Amendment of Section 1 of Act 55 of 1998

1. Section 1 of the Employment Equity Act, 1998 is hereby amended:

(i) by the substitution for the definition of “designated groups”, the following definition:
 “designated groups” means black people, women, [and] people with disabilities and members of the new generation;

(ii) by the insertion of a definition of “new generation” as follows:

“new generation” means all persons who were at a school entering age in 1994.

2. That Chapter 6 be amended by:-

the insertion after Schedule 4 of the following Schedule

Schedule 5

Code of Good Practice: Affirmative Action

1. Introduction

1.) This code of good practice deals with some key aspects of the implementation of affirmative action within the framework of the Constitution of South Africa (Act No. 108 of 1996) and therefore seeks, in the appropriate spirit, to give substance to the values contained in the Constitution, with particular reference to Founding Provisions (Chapter 1) and the Bill of Rights (Chapter 2).

2.) This Code does not impose any legal obligations other than those imposed by the Act and is not intended as a substitute for any sections contained in this Act, or any other legislation. Sections of this Act related to affirmative must be interpreted in conjunction with this Code. 

3.) The key objectives of this Code is the promotion of the following:-

(a) freedom, equality and human dignity;

(b) national reconciliation and harmony;

(c) certainty with respect to the boundaries of affirmative action;

(d) the minimisation, in as far as possible, of any unintended unfair discrimination that may occur as a result of the implementation of affirmative action.

2. Differentiation between designated groups / individuals from designated groups

1.) If an employer wishes to distinguish between two members of the designated groups based on previous disadvantage, then the level of disadvantage experienced by individuals should be considered, not the level of disadvantage of the entire designated group to which such individuals belongs

2.) If an employer has to decide between two candidates, both of which are from the designated groups, then merit has to be the overriding factor.

3.) Demographics should not be the overriding factor when distinguishing between the different designated groups.

3. Contextual application of affirmative action measures
1.) In order to give substance in general to the aim of representation and at the same time to meet the objectives of population diversity and good service delivery, the population composition of the areas and regions in question, rather than the national demographic, must be taken into account when affirmative action targets are set.

2.) In order to meet the diverse needs of South African society, institutions that exist for the benefit of specific communities (language, cultural and religious) may reflect the nature of such communities and affirmative action steps must be adapted accordingly.

3.) In attempting to achieve the objective of representation the number of applicably qualified persons for the position in question must be used as criterion, rather than the general population profile of the country as a whole or that of a specific province or region.

4. Activation of affirmative action measures with respect to designated groups

1.) Affirmative action measures should only be activated in instances where designated groups are considered to be under-represented and should cease to be used where the desired levels of representation has been achieved. 

5. Activation of affirmative action measures with respect to non-designated groups

1.) Employees belonging to the non-designated group who are employed in terms of a fixed term contract will, at the expiry of the contract, have a legitimate expectation of permanent appointment in the same manner as such an expectation would be considered legitimate for employees from designated groups. 

2.) It may not be considered acceptable practice to appoint a qualified employee from a non-designated group in an acting capacity with the specific purpose to accommodate recruitment processes that have become protracted as a result of the implementation of affirmative action measures.

3.) Alternative career opportunities or career paths must be created for any person, belonging to the non-designated group or otherwise, whose prospects for advancement is adversely affected by an affirmative action plan or practice, e.g. where he/she would have been promoted in the absence of such a plan or practice.

6. Exemptions and exclusions
1.) Persons entering the labour market for the first time are exempt from the terms of affirmative action. Such persons are handled on an equal footing in terms of appointment and other labour practices, without being categorised as belonging to the designated or the non-designated group.

2.) Only South Africans may benefit from affirmative action. Non-South African citizens will only be eligible for appointment if it transpires that no suitable South African citizen, whether from the designated or the non-designated group, is available for the position.

3.) Placing absolute ceilings on the position of employees by virtue of their status as members of a specific designated or non-designated group, for the purpose of achieving demographic representation is not acceptable practice .

4.) An employee may not, in any way whatsoever, be dismissed for the purposes of affirmative action.

5.) Actions should be taken to ensure that access to employment, performance in employment and promotion at all job levels and all job categories is equalised for all designated groups in relation to each other, as well as in relation to non-designated groups. Targets for the representation of non-designated groups, where they have not been formulated, should be regarded as implicit in representation targets for designated groups and binding to the same degree.

Short Title

3. This Act is called the Employment Equity Act Amendment Act, 2007. 

THE OBJECTIVES OF THE EMPLOYMENT EQUITY ACT AMENDMENT BILL

Background.  The political transition in 1994 heralded the start of a new era.  It was the beginning of a dispensation where South Africans became free of discrimination.
Ensuring equality.  Children who started their school careers in 1994 have been educated under a political dispensation, free of structural discrimination, whether based on race, religion, language, sexual orientation or disability.  What matters now, is their talent, diligence and dedication.  Therefore, it would be impartial, fair and just towards this new generation to be given equal opportunities.

Providing a sunset clause. The definition that the International Labour Organisation (ILO) uses, describes affirmative action as a temporary measure, implying a sunset clause.  This proposed amendment is one way of introducing a sunset clause, as every year a further generation of people is added to the designated group.  Eventually affirmative action will be phased out in this manner, bringing South Africa in line with international guidelines.

Maintaining skills.  South Africa has invested in the education of this new generation.  It is necessary now to keep them in the country to receive returns on that investment.  Thousands of young South Africans have been leaving the country of their birth, because they believe that their career options are limited here.  They take the step of leaving behind family, friends and everything they love about this country, in search of career prospects and a better life elsewhere.  This amendment to the Act will send a message of hope to this generation, and help to retain skills in the country. 
FINANCIAL IMPLICATIONS

The legislation will have no financial implications.
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