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1. INTRODUCTION

The Defence Amendment Bill [B6-2008] addresses three aspects, namely:

	The salaries of Senior Management Service (SMS) members of the South African National Defence Force (SANDF).


	The establishment of a Personnel Pay Review Board for the SANDF.


	The provision for the Inspector-General (IG) of the Department of Defence (DOD).


It should be noted that the initial draft Defence Amendment Bill that was presented to the Portfolio Committee on Defence on 4 March 2008 included a section relating to the service conditions for Reserve Force members during peace times. This section, however, was excluded from the latest draft of the Bill. Despite this, public submissions have been received on this section. For the sake of completeness, these submissions have also been incorporated into this summary for the Portfolio Committee on Defence to consider.

This summary therefore focuses on the following issues:

	The salaries of SMS members of the SANDF.


	The establishment of a Personnel Pay Review Board for the SANDF.


	The provision for the IG of the DOD.


	Service conditions for Reserve Force members during peace times.


A total number of seven submissions were received from interested parties. These include:

	National Treasury.


	The Reserve Force Council of the SANDF.


	Mr Vusi Gcuma in his private capacity.


	The Commission on Gender Equality.


	The South African National Defence Union.


	Defence Talk - a private advocacy, consulting, public education and research agency.


	The Institute for Security Studies.


2. SALARIES OF SMS MEMBERS OF THE SANDF

2.1 Overview

Section 55 of the Defence Act, No 42 of 2002, provides that members of the SANDF should receive such pay, salaries and benefits as may be agreed upon by the Military Bargaining Council. This section, however, does not distinguish between members in levels 1 to 12 and SMS members of the SANDF.

The practice in the public service in general is that SMS members' salaries and benefits are determined by the Minister for the Public Service and Administration, outside the collective bargaining process. Thjs has been the situation for the SANDF SMS members as well until section 55 of the Defence Act came into operation in 2005.

The Bill consequently seeks to empower the Minister of Defence to determine, along the same lines as the Minister for the Public Service and Administration, the salaries for SMS members within the SAN OF. It also seeks to bring the SAN OF in line with the rest of the public service by distinguishing between levels 1 to 12 and SMS members.

2.2 Recommendations

2.2.1 National Treasury

	The Bill defines SMS members as "senior members of the Defence Force as determined by the Minister". This contradicts the policy statement on the establishment of SMS in the public service, which states that uniform norms and standards will apply to all national and provincial departments. Although it is acknowledged that there may be a need for some differentiation for the South African Police Services (SAPS) and the SANDF, it should not undermine the basic objectives of establishing the SMS. It is therefore recommended that such differentiation should be consulted with the Minister for the Public Service and Administration.


	In furthering the objectives of a single public service, and consistency in the salary and benefit structures of SMS members, it is recommended that the Minister of Defence in consultation with the Minister for the Public Service and Administration and the Minister of Finance determine the salaries and benefits of SMS members in the DOD


	The aforementioned procedure should also be applicable to the determination of salaries and benefits of levels 1 to 12 before their referral to the relevant bargaining forums for approval. This approach will remove the need for the creation of the Personnel Pay Review Board.


2.2.2 South African National Defence Union

	Section 23 of the Constitution of the Republic of South Africa (Act 108 of 199B) determines that every worker has the right to join a trade union. Senior management is not excluded from this right. The General Regulations Chapter XX, by virtue of which military unions are established, does not exclude SMS members of the SANDF from being members of a military trade union. However, the distinction between SMS members and other members of the SANDF, as proposed by section 55(1) and (3) of the Bill, excludes SMS members from negotiating pay, salaries and allowances in the Military Bargaining Council and seeking relief with the Military Arbitration Board in the event of no agreement being reached in the Military Bargaining Council. Section 55 therefore prohibits the effective enforcement of the labour rights of SMS members of the SANDF as envisaged in the Constitution.


	Section 55 of the Bill also excludes Parliament from performing its oversight responsibilities. Part 5 of the General Regulations Chapter XX deals with the Military Arbitration Board and arbitration awards. Paragraph 78 thereof determines that Parliament has the right to pass a resolution to indicate that an arbitration award is not binding.


	It is therefore recommended that no distinction be made in section 55 of the Bill between SMS members and other members of the SANDF.


	Alternatively, the constitutional labour rights and the role of Parliament should be provided for with regard to SMS members of the SANDF, just as it is provided for with regard to other members of the SANDF.


	Issue relating to consultation: Regulation 36 of Chapter XX of the General Regulations for the SANDF and Reserves determines that military trade unions may engage in collective bargaining, and may negotiate on behalf of their members on a number of issues. The South African National Defence Union is a registered military trade union and has been admitted to the Military Bargaining Council. In view of this, the Union considers itself to be a stakeholder regarding the contents of the Bill. However, it is of grave concern that no consultation has taken place with the South African National Defence Union in this regard.


2.2.3 Institute for Security Studies

	One of the most pressing matters facing the SANDF is the retention of highly skilled personnel such as pilots and engineers. One of the key reasons for the loss of scarce skills is that there is no alignment between the salaries in the defence sector versus that in the public sector. Basically, the SANDF cannot compensate skilled personnel commensurate with the market value of such skills in the private sector.


	It is therefore recommended that the wording of the Bill includes the authority of the Minister of Defence to also approve allowances for special categories within the SANDF that are traditionally difficult to retain in service due to the non-alignment of salaries with that of their counterparts in the private sector. This stipulation could empower the Minister to prioritise the retention of scarce and essential skills within the SANDF and could reduce the deficit between public service remuneration and private service pay.


3. ESTABLISHMENT OF A PERSONNEL PAY REVIEW BOARD FOR THE SANDF

3.1 Overview

The Bill empowers the Minister of Defence to establish a Personnel Pay Review Board for the SANDF in order to advise him/her on the determination of salaries and benefits for the SANDF.

3.2 Recommendations

3.2.1 South African National Defence Union

	Section 55A of the Bill should provide for and include at least one representative (official) of the duly accredited military trade unions on the Personnel Pay Review Board.


	The decision by the Minister, following the recommendations of the Personnel Pay Review Board, should not replace the role of the Military Bargaining Council and the Military Arbitration Board as provided for in section 55 of the Defence Act. It is therefore recommended that section 55A should specify that the recommendations made to the Minister by the Personnel Pay Review Board should be to inform and advise the Minister prior to the negotiation of pay, salaries and entitlements in the Military Bargaining Council as provided for in section 55 of the Defence act



4. PROVISION FOR THE IG OF THE DOD

4.1 Overview

Although the IG of the DOD heads the Defence Inspectorate and already performs various functions within the 000, there has been, to date, no statutory authority for the exercise of these functions by the IG's office. It is, however, necessary for these functions to be clearly spelt out in the appropriate legislation in order to eliminate any possible conflict with the functions exercised by the Military Police. The Bill consequently amends section 10 of the Defence Act so as to clearly provide for the appointment, mandate and functions of the IG of the DOD with regard to departmental inspections, internal audits, anti-fraud services and forensic investigations.

4.2 Recommendations

4.2.1 National Treasury

	The necessity of formalising the position of the IG in legislation is not clear; the appointment, mandate and functions of the IG should be defined in the same manner as all other positions in the DOD When examining other similar positions in the 000, for example the Surgeon-General (SG) and the Chiefs of Services, one finds that they are not included in the Defence Act. Since the IG heads the Defence Inspectorate, and the functions relate to the normal departmental internal audit functions, it is recommended that the functions of the IG should also not be legislated, as is the case with the SG and Chiefs of Services.


4.2.2 Commission on Gender Equity

	Section 210 of the Constitution provides for the establishment and control of intelligence services, including civilian monitoring of those services, by an inspector appointed by the President. In accordance with this, Section 42 of the Defence Act provides for the establishment of the IG that "must monitor the personnel structures, adherence to law and procedures by and activities of the Intelligence Division". This means that the powers, functions and duties of the IG are limited to the intelligence services of the SANDF and does not extend to the 000 in general. The proposed provisions in the Bill are therefore in conflict with the provision of section 210 of the Constitution and section 42 of the Defence Act to the extent that the Bill extends jurisdiction to the IG to cover the entire 000. It is therefore evident that this section of the Bill is unconstitutional and it is recommended that it should reflect with accuracy the jurisdiction of the IG in order to align it with section 210 of the Constitution.


	Section 10B of the Bill proposes that the Minister should appoint the IG. This is contradictory to section 210(b) of the Constitution which requires that the President should make the appointment. An appointment by the Minister would therefore be unconstitutional and will also undermine the independence of the IG.


	Section 10B of the Bill proposes that the IG should report to the Secretary of Defence and the Chief of the SAN OF. In keeping with the fact that the IG should be appointed by the President, it would be normal for the IG to report to the President. This practice would serve to promote and protect the independence of the IG.


The powers, duties and resources provided for in section 10B of the Bill are inadequate to ensure effectiveness and efficiency within the Defence Inspectorate. The shortcomings are as follows: The Minister determines the term of office of the IG as well as the terms and conditions of the IG's employment; the Minister appoints staff of the Defence Inspectorate; the IG is obligated to hand over evidence of fraud and corruption to the Military Police; the IG is not empowered to deal with general complaints from the public or staff of the Department or Intelligence Service. Accordingly, the following is recommended:

-The President should appoint the IG for a term of five years. The IG should be allowed to serve for a maximum of two terms. This will prevent individuals from developing "fiefdoms".

- The President should determine the terms and conditions of service of the IG.

- The IG should be allowed to appoint and determine conditions of service in respect of the staff appointed to the Defence Inspectorate in a manner which will promote gender equity and develop a respect for gender rights within the Inspectorate. This will ensure that the appropriate skills in terms of gender equity are drafted into the Defence Inspectorate.

- The DOD should be responsible for all expenses that the IG deems necessary in respect of the Defence Inspectorate.

- The IG should be allowed to monitor and make appropriate recommendations for future action on the finalisation of cases handed by him to the Military Police.

- The IG should investigate any complaint within his/her jurisdiction referred to him/her by the Minister, and employee of the DOD, the Human Rights Commission, the Commission on Gender Equity or any member of the public. This will enable the IG to effectively deal with corruption and staff complaints.

4.2.3 South African National Defence Union

Section 10B(4) of the Bill determines that the IG reports to the Secretary of Defence and the Chief of the SANDF. Considering the functions of the IG, as provided for in section 10B(3), it is clear that the IG has a monitoring, investigative and reporting role. Since the Secretary of Defence and the Chief of the SANDF are the executors of defence policy, there is the potential for abuse of power by these to individuals. It is therefore recommended that section 10B(4) be changed to make provision for the IG to report to the Minister of Defence only, and not to the Secretary of Defence and the Chief of the SANDF.

4.2.4 Institute for Security Studies

	The Bill seeks to establish a legal framework for the role and functions of the IG. Traditionally, the role of the IG has been to conduct internal reviews of the adherence of the SANDF to legal requirements, policies and procedures. The Defence Amendment Bill opens the scope for expanding the role of the IG as a mechanism to review operational aspects of SANDF duties and to monitor the performance of defence functions in line with policy and procedures. In this respect it is recommended that the defined duties of the IG should reflect a responsibility to monitor and report on the operational preparedness and effectiveness of the SANDF. In practice, this could manifest as inspections of defence facilities and operational deployment to monitor and report on the ability and capacity of the SANDF to fulfil assigned security functions.


5. SERVICE CONDITIONS FOR RESERVE FORCE MEMBERS DURING PEACE TIMES

5.1 Overview

Reserve Force members currently serve on a voluntary basis and render service in terms of a contracted period. Members of the Reserve Force may therefore only be obligated to serve during time of war, a state of national defence or a state of emergency. Furthermore, members of the Reserve Force have no obligation to report for training, exercises or any deployment that falls outside time of war, a state of national defence or a state of emergency. This makes it extremely difficult for defence planners to plan and allocate resources, as the availability of Reserve Force members is not certain. To address this lacuna the initial draft Bill proposed that Reserve Force members should be obligated to serve during peacetime under the following circumstances:

	Where life, health or property are in imminent danger.


	To ensure the provision for essential services.


	To support any department of state, including support for purposes of socio-economic upliftment.


	To effect national border control.


The envisaged call-up shall be authorised by the President or the Minister of Defence on the authority of the President. The imposition of this obligation to serve shall not negate the principle of voluntarism in the SANDF as the obligation only follows upon voluntary enlistment with the SANDF.

5.2 Recommendations

5.2.1 Reserve Force Council

	Obligatory additional service requirements: In order to allow for members of the Reserve Force to be called-up for service and training during circumstances other than time of war, a state of national defence or a state of emergency, it is recommended that section 18 of the Defence Act be amended to include a paragraph 8 that should state the following: During a time of war, a state of national defence or a state of emergency and for service in respect of any employment authorised under section 201 (2) of the Constitution or section 18 of the Defence Act, the Minister of Defence may authorise the call-up of members of the Reserve Force for periods additional to the periods of service for which they have been contracted.


	To amplify who members of the Reserve Force are, to specify the contractual matters applicable to the Reserve Force, their call-ups and periods of service that they may be required to serve, with the view of strengthening Reserve Force contracts, consideration might be given to further amend section 53 of the Defence Act along the following lines: Any member of the Reserve Force may be required to report for service, training or duty by means of a call-up order issued by that member's commanding officer, provided that such call-up order may be issued in respect of any obligatory service, training or duty training prescribed in section 18(8) of the Defence Act unless and until the Minister has authorised the call-up of members of the Reserve Force for periods additional to the periods of service for which they have been contracted. In addition, it should be included that every call-up order should specify the following: the member to whom it applies; the member's force number, rank and unit; the date and time when, and place where, the member is to present him- or herself; and save in the case of a call-up order issued pursuant to the authorisation by the Minister contemplated in section 18(8), the period for which the member is to render service, undergo training or render duty.


	Offences: It is proposed that section 104(12) of the Defence Act be amended. The insertion of an additional provision in the section along the following lines is proposed to impose penalties on Reserve Force members who fail to give written notice of change of address: Any member of the Reserve Force who fails to give written notice to his or her commanding officer of a change in that member's residential address, postal address, employment address or telephone number within seven days of that change taking place is guilty of an offence and is liable to a fine or imprisonment for a period not exceeding one year.



5.2.2 Defence Talk

	The Defence Act does not include any provisions requiring Reserve Force members to attend training exercises. Since only trained forces can be deployed, it is recommended that the Bill should put an obligation on Reserve Force members to makes themselves available for training.


	A reading of the Defence Act and the Reserve Force contract suggests that a Reserve Force member may resign with as little as 24 hour's notice. In practice this means that a Reserve Force member may resign when helshe is summoned for duty. The situation makes for a highly unstable environment in which to operate the Reserve Force. It is recommended that this issue should be addressed by the Bill.


	Employers should, through the operation of the law, be required to part with employees when they are summoned for service. The Defence Act currently prohibits and criminalises employer discrimination against employees who choose to serve, but it is not clear what this means in practice, and establishing precedent through the courts may take many years. It is recommended that this issue should be addressed in the Bill to ensure that Reserve Force members are protected from any form of discrimination.


