SAIA Comments : General Financial Services Amendment Bill, 2008


	No.
	Section Ref.:
	Issue



	1.
	S 31
	Relating to S49 of the Short Term Insurance Act, 1998:

The reference to “long-term” insurer in line 1 must be amended to refer to a “short-term” insurer.  

It is suggested that the wording should be:

“(5) The Registrar may, by notice, direct a short-term insurer              or other person who …”



	2.   
	S 45
	Relating to S4 of the Financial Advisory and Intermediary Services Act, 2002:

The new sub-section (5) makes no provision for the person conducting an on-site visit in terms of the sub-section to provide identification together with proof that they have been appointed to conduct such visit and details of the relevant sections of the legislation in terms of which the visit is being conducted.

Consequently the right to appoint “any person” must be restricted to an authorised and suitably qualified official.  It would be preferable if the word “person” is replaced with “an official duly appointed at law in terms of the applicable law or legislation”. 



	3.
	S 46
	Relating to S7 of the Financial Advisory and Intermediary Services Act, 2002:

As the new sub-section (3) is currently worded, it requires that in concluding any business interaction with another party who is required to be licensed as a FSP, even if it as a client of that party on a normal arms length basis where no other commercial arrangements exist, the authorised FSP is required to verify whether the other party is appropriately and correctly licensed.

It is not believed that this is the intention, as it is effectively enforcing that the consumer (if it is an FSP) must verify that the supplier / provider is appropriately and correctly licensed.

This section should be more correctly drafted to ensure that, where an authorised FSP is making use of the services of another party who is required to be licensed as an FSP, the authorised FSP must verify that the other party does in fact hold the appropriate FSP licence.

It is suggested that the wording should be:

“(3) An authorised financial services provider or representative may only conduct business as a Financial Services Provider with a person rendering financial services if that person has, lawfully required, been issued with a licence for the rendering of such financial services or is a representative as contemplated in this Act.”     



	4.
	S 47
	Relating to S8 of the Financial Advisory and Intermediary Services Act, 2002:

New sub-section 10(a)(i) - For purposes of clarity, if this sub-section is intended to apply equally to the named persons acting in roles including that of executive, non-executive and/or independent, this should be stated.

New sub-section(b) – Delete the words “or 10” from the end of the paragraph as Section 10  of the Act is to be repealed by the Section 49 of this General Financial Services Laws Amendment Bill.



	5.
	S 48
	Relating to S9 of the Financial Advisory and Intermediary Services Act, 2002:

New sub-section 9(1)(c) should include a reference to materiality of any non-contravention, as suspension or withdrawal of a licence should not occur solely due to a non-material failure to comply, which is capable of remedy and which has not or will not result in any substantial prejudice to clients or the general public (where protection is provided for in sub-section (3)) and for which an administrative sanction is the more appropriate response from the regulator. 

The suggested wording is:

“(c)
has failed to comply with any other material provision of this Act; or”.     

New sub-section 9(1)(d) should include a reference to having provided the licensee with a minimum period in which to pay any amounts, penalties, levies and/or administrative sanctions, or stipulate that this sub-section only applies where these amounts are outstanding for a period exceeding say 60 days past due date.

New sub-section 9(2)(a) should include a provision that, in addition to the to right to make a submission, permits the rectification of the cause for the proposed suspension or withdrawal of the licence, if the matter is capable of rectification and bearing in mind the power of the registrar (in sub-section 3) to provisionally suspend or withdraw a license where substantial prejudice to clients or the general public may occur.

The suggested wording is:

“(2)(a) Before suspending or withdrawing any licence, the registrar must  inform the licensee of the intention to suspend or withdraw and the grounds therefore and must give the licensee a reasonable opportunity to make a submission in response thereto, or to rectify the matter on which the grounds are based (if the matter is capable of being rectified).”



	6.
	S 50(b)
	Relating to S13 of the Financial Advisory and Intermediary Services Act, 2002:

There is a typographical error in line 3 – the word “1ompetent” is to be corrected to “competent”.



	7.
	S 51
	Relating to S14 of the Financial Advisory and Intermediary Services Act, 2002:

In sub-section (1), is it the intention that a representative must be debarred in every instance where a representative “no longer complies with the requirements referred to in section 13(2)(a) or has contravened or failed to comply with any provision of this Act in a material manner”?  It is suggested that this is not appropriate in all circumstances. 

Our interpretation of S14 (1) is that a termination of a representative’s mandate (without debarment) would apply where the representative for example has failed to meet the deadline in respect of the fit and proper qualification requirements

Section 14 (3) should therefore only be limited to circumstances where a representative has infringed the character (honesty and integrity) requirements. 

It is not appropriate to handle a representative who lacks qualification requirements the same way as a representative who does not display the required honesty requirements.



	8.
	S 52
	Relating to S14 of the Financial Advisory and Intermediary Services Act, 2002:

New sub-section 14A(1)(b) must be amended to include a reference to materiality, as is already provided for in the amendment to S 14(1) of the act (referred to above).

The suggested wording is:

“(b)
has contravened or failed to comply with any provision of this Act in a material manner.”

However, S14A has a more fundamental problem, in that it provides (in sub-section (1)) that the registrar may debar a person.  Sub-section (2) provides for an opportunity to make a submission in response thereto (based on the provisions in S9(2).  However, sub-section (3) of Section 14A states that the person must be debarred within 5 days of being informed by the registrar of the debarment.  This does not recognise the process than may be followed in terms of sub-section (2) and S9(2) and to debar a person before this process has been completed may breach the persons right to fair treatment.  It is suggested that the debarment should only be enforceable after completion of the process of making a submission.

Furthermore, the period of 5 days referred to in new sub-section 14A(3) is inadequate as is it entirely possible for this period to fall over a long weekend, which could be as much as 4 days long, leaving only 1 day to take the required action.  It is suggested that this period should either be extended (say for example to 10 days) or be amended to refer to business days, excluding Saturdays, Sundays or public holidays.

The suggested wording is:

“(3)
An authorised financial services provider must within a period of 10 [5] days after completion of the process referred to in sub-section (2) and being informed by the registrar of the decision to debar [debarment of] a representative or key individual of the representative, remove the names of that representative and key individuals of the representative from the register as contemplated in section 13(3).”



	9.
	S 55
	Relating to S17 of the Financial Advisory and Intermediary Services Act, 2002:

New sub-section 2(b)(i) should be brought in line with similar provision in Act and refer to materiality. 

The suggested wording is:

“(i)
has contravened or failed to comply with any material provision of this Act; or”

Sub-section (2) however fails to deal with the issue of transition periods relating to possible future regulatory changes in the “criteria and guidelines” which could lead to then existing Compliance Officers no longer meeting the future criteria.  Provision should be explicitly made that an appropriate transition period will be provided (similarly to that provided in Transitional Provisions S 73 (10)) for any future changes in the “criteria and guidelines” set by the regulator in terms of sub-section (2)(a), as these changes and the effective date thereof will be made by way of regulation and not a formal parliamentary legislative process.

With reference to transition arrangements in this Bill (S 73 (10)) we are concerned that an 18 month transition period has been stipulated without any clarity as to the new criteria to be set in terms of S 55 of this Bill. It is therefore impossible to judge whether the time frame provided will be adequate for current incumbents to meet these new criteria. 



	10.
	S  56
	Relating to S19 of the Financial Advisory and Intermediary Services Act, 2002:

Not only has no justification been provided as to why new sub-section (7) is necessary, this provision also unacceptable in its current form.  FAIS licence conditions currently include that any changes to financial year end dates must be reported to the registrar within 15 days and it is unclear why this notification is insufficient.

Business may need to change its financial year end for many legitimate business reasons.  If it is essential that the current existing right of business to change it’s financial year end must be removed and become subject to regulatory discretion, this sub-section should at least include a specific requirement that approval may not be un-reasonably withheld and stipulate a maximum period (of say 30 days) within which the regulator must respond, failing which approval is deemed to have been given.

Unfortunately, many instances are on record where the registrar has been unable to respond to straightforward requests to update their records relating to a licensee (for example changes in directors of listed entities) for period exceeding 11 months.  

Business can not afford to encounter such delays in implementing changes needed for legitimate business reasons.




