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Comment to the Secretary to Parliament

RE: General Financial Services Laws Amendment Bill 2008

1. Proposal to Amend the Definition of Pension Fund Organisation

Problem



One of the challenges faced by the Adjudicator and pension members is that employers establish separate disability schemes, which are administered by a separate entity such as registered insurers. The sole purpose of these schemes is to pay out disability benefits to its employees who are deemed disabled under the rules of the scheme. These benefits are not provided to members through the pension fund, but are payable in terms of a separate disability scheme. This means that the decision to award benefits is made without the involvement of the trustees of the fund to which the member belongs.



Another related challenge is where a pension fund, through its fund rules, reinsures its disability benefits by entering into a contract with a registered insurer. Like with the former scenario, the insurer is entrusted with the final decision making power on whether or not a member qualifies for disability benefits. In such cases, the fund rules simply state that disability benefits shall be dealt with in terms of the insurance policy with the registered insurer or that a member shall be deemed to be disabled for purposes of the rules of the fund if his or her claim for disability  is accepted by the insurer.



In all these cases, the problem arises when a member applies for disability benefits and their claim is repudiated by the insurer. In most circumstances, such member will lodge a complaint with the OPFA for relief. However, the pension fund has a perfect defence which is that they submitted the member’s application to the insurer as required by the rules, and the insurer defends by arguing that the Adjudicator has no jurisdiction to hear the matter. The rationale for this defence is that the Adjudicator only has jurisdiction to hear matters involving pension funds organisations and according to this definition a pension fund organisation is an association whose main object is to provide retirement benefits. Since the insurer or the disability scheme’s objective is not the provision of retirement benefits, (but disability benefits), it cannot be considered a pension fund organisation. As a result, the Adjudicator is said to have no jurisdiction. The Adjudicator in a number of determinations has dismissed a number of complaints on this basis including the following De Wet v Cargo Carriers Retirement Fund and Another [2004] 5 BPLR 5682 (PFA) and Leoschut v National Health Laboratory Services Retirement Fund, (2007); Van der Linde v Telkom Retirement Fund [2004] 11 BPLR 6257 (PFA) para 41-43 (where the Adjudicator describes the problem and condemned the practice as undesirable). This practice has also been described as undesirable in Australia by the Superannuation Complaints Tribunal, See, Excepts from the Superannuation Complaints Tribunal Quarterly Bulletin, Issue No 48, 1 April 2007 – 30 June 2007, on Recent Determination on Temporary and Permanent Disability.



The impact of this practice is that members who are denied benefits, and who can no longer work due to their disability, are left destitute and without any financial support that their only option is to seek government assistance. This is what the Pension Funds Act was designed to prevent. 
The Proposed Solution

 
I propose that the definition of a pension funds organisation should be amended further to include the following language

Proposed Definition 1:

“any association of persons or business carried out under a scheme or arrangement established with the object of administering or managing disability benefits on behalf of any business specified in paragraph (a) or (b)”

Proposed Definition 2:

“any association of persons or business carried out under a scheme or arrangement established with the object of administering or managing disability benefits on behalf of a pension fund”

2. Proposal to Acknowledge the Decision of the Pension Funds Adjudicator in Cockcroft JC v Mine Employees Pension Fund 
The Problem


   In 2007, following the promulgation of the Pension Funds Amendment Act of 2007, the Adjudicator decided Cockcroft JC v Mine Employees Pension Fund. This case concerned the question of whether the complainant is entitled to immediate payment (or transfer) by the fund of the pension interest allocated to her in terms of the divorce order handed down in July 2003. Specifically, the Adjudicator had to decide whether section 28(b) of the Pension Funds Amendment Act also applies to divorce orders granted prior to its effective date on 13 September 2007, the concern being whether this would amount to the retrospective application of a statutory amendment. The Adjudicator held that legislature intended for section 28(b) of the Pension Amendment Act to apply ‘retrospectively’ to existing divorce orders, and found that notwithstanding the divorce order being issued prior to the commencement date of the Pension Funds Amendment Act (13 September 2007), section 28(b) of this new Act was applicable to this complaint. As a result, the it ruled that the complainant was entitled to make her election in terms of section 37D(1)(e)(iii) of the Pension Funds Amendment Act accordingly.


The ruling Cockcroft JC v Mine Employees Pension Fund received mixed reactions from the industry and academics. Critics argued that the Adjudicator erroneously interpreted the law by concluding that the Pension Funds Amendment Act applied to divorces concluded before and after 13 September 2007. The respondent in Cockcroft JC v Mine Employees Pension Fund has even appealed the decision precisely on the question of whether or not the legislature intended the Pension Funds Amendment Act to have retrospective effect of affecting divorces concluded prior to 13 September 2007. 

Proposal


Since the proposals in section 14(4)(d) of the General Financial Services Laws Amendment Bill 2008 affirms the interpretation of the Pension Funds Amendment Act by the Adjudicator, it is proposed that the Bill should specifically mention its confirmation of Cockcroft JC v Mine Employees Pension Fund. This would not be uncommon as it is also a practice in many other democracies such as the United States and others to include the reasons for certain amendment to existing legislation, which in this case is clear that the proposal to amend/clarify the Pension Funds Amendment Act arose following the controversy over the decision in Cockcroft JC v Mine Employees Pension Fund. Furthermore, it would enhance the credibility of the OPFA to make reference to one of its decision as one of the motivations of the proposed amendments.

3. Proposal Not to Exempt a Fund from the Requirement that Members Have the Right to Elect Members of the Board

Problem


The OPFA receives a numerous complaints from members of fund. These complaints often raise the question regarding the Board’s ability to consult with its membership in exercising their duties. In many cases, it is apparent that members and their Boards do not communicate regularly and member are not fully made aware of the major decisions taken by the fund. In some situations, members are not even aware who their Board Members are, and this makes it difficult for members to get redress when confronted with problems that can easily be resolved at the Fund level before they reach the OPFA. As a result, there is a concern with the current proposal in section 7B(3)(b) which would allow some fund to be exempted from the requirement that members elect their Boards. 

Proposal


We propose that the above section should be reconsidered. We feel that if anything, we should be seeking to increase member involvement in the running of the Board rather than decrease their level of involvement. Alternatively, we propose against this proposed amendment. 

Problem

One of the problems in the industry regarding funds placed in trust for minor beneficiaries from proceeds of death benefits is that pension funds place the benefits in trusts regardless whether there is a guardian who is able and willing to administer the funds on behalf of the minor. In a number of determinations, the Adjudicator has required funds to pay the benefit over to a guardian of the beneficiary. The problem with monies being placed in trust is that these trust attract lots of fees and at the end of the day, the beneficiaries are entitled to less than they would have had the funds been handled differently. 

4. Proposal to Require All Beneficiary Funds to be Register 

Proposal

We support the proposal to establish beneficiary funds and to require them to be registered in terms of the Act. However, we propose that instead of requiring only those   beneficiary funds established after this Bill becomes law, we propose that the Bill should apply retrospectively and require existing beneficiary funds to be registered under the Act. This will prevent that sort of problems that emerged with the issue involving divorce benefits under the Pension Funds Amendment Act 11 of 2007. We suggest that this Bill should clearly make the registration requirement for beneficiary funds retrospective to cover all existing beneficiary funds. 

5. Proposal Regarding the Enforcement Committee

Proposal

     We suggest that the Bill should clearly stipulate the powers and functions of the Enforcement Committee so as to prevent any jurisdictional challenges with other entities established under the Pension Funds Act.  Alternatively, we suggest that the Bill utilizes existing entities such as the Pension Funds Adjudicator or the FSB Appeals Board by conferring upon them the powers that would be conferred upon the Enforcement Committee. This will lessen the challenges of jurisdiction already affecting the industry.   

Mamodupi Mohlala
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