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LOA SUBMISSION

COMMENTS ON THE GENERAL FINANCIAL SERVICES LAWS AMENDMENT BILL, 2008

________________________________________________________________________

A
INTRODUCTION

1. Unfortunately the LOA has been given a very short time to provide comments, having only received the Bill on 24 April 2008 (which date was followed by two successive long week ends). This short period was exacerbated by the fact that the LOA has to consult all its members in relation to making comments of this nature.

2. Consequently we were not in a position to properly consider the full impact and potential implications of all the proposed amendment, but focused on those proposed amendments, which we believe will have the greatest impact on the financial services industry and the public at large. 

3. Whilst we appreciate that there is a need to empower the Registrar to act through mechanisms such as the proposed enforcement committee, we are somewhat concerned that the proposed regulatory and enforcement provisions might negatively impact on the rights of stakeholders and submit that in the course of the consideration of the proposed legislation care should be taken to ensure that constitutional rights will be safeguarded and the rule of law preserved.

B
PROPOSED AMENDMENTS TO THE PENSION FUNDS ACT

Background
4. Paragraph 14(b) of the Bill intends to amend section 37D of the Pension Funds Act by inter alia replacing paragraph (e) of subsection (1) with a new subsection (4), which –
4.1
Reformulates the provisions of paragraph (e), which was enacted last year by Parliament in section 28 of Act 11 of 2007 to provide for the so-called clean-break principle relating to the payment of the pension interest of a member of a pension fund assigned to the non member spouse in terms of a divorce order, which became effective on 13 September 2007.

4.2
Provides for the so-called clean-break principle also to apply to a divorce order granted prior to 13 September 2007. As such the clean-break principle will apply retrospectively.

5.
We wish to make it clear up front that we support the clean-break principle, but are concerned about a number of matters pertaining to the proposals in the Bill.

6.
The proposed wording and process require review as we will indicate below.

7.
The proposed retrospective application of the clean-break principle poses a number of difficulties, namely:

7.1
It will unfairly interfere with vested rights.

7.2

It could have an effect on funds investment strategies and finances if numerous payouts need to be carried out in a short space of time.
7.3
It will impose a costly administrative burden on pension funds.

8.
We would also like to use the opportunity to address the following concerns relating to the current dispensation:
8.1
The option of allowing direct payment of the pension interest to the non member spouse, instead of requiring preservation thereof could have serious negative consequences for retirement provision in respect of the non member spouses and for retirement provision in general in South Africa. 
8.2
The income tax dispensation relating to the pension interest assigned to the non member is prejudicial to the member and non member spouse.

9.
In what follows these concerns will be discussed in more detail in the above order.

Wording and process 
10.
The wording of certain of the proposed sub-sections is not clear and/or the process contemplated therein is flawed in a number of respects. It is vital that this must be resolved in order to prevent confusion. In this regard the following is noted:

10.1
Proposed sub-section 37D(3)

Even though reference is made to a “valid court order”, it is submitted that the words “….in terms of section 19(5) of this Act.” be inserted at the end of proposed sub-section 37D(3)(a) to make it clear that the sub-section only applies to orders issued in respect of mortgages pertaining to loans granted in terms of that sub-section.

10.2
Proposed sub-section 37D(4) (a)(i)

While we understand the aim of sub-section (4)(a)(i), we submit that the words “….prior to the payment of the pension interest.” should be inserted at the end of the sub-section.
10.3
Proposed sub-section 37D(4)(a)(ii)
10.3.1
This sub-section compels a Fund to deduct the pension interest on the date on which an election is made or, if no election is made, upon the date on which “….the period referred to in paragraph [sic] b (ii) expires”.
10.3.2
The proposed sub-section (b)(ii) in turn compels the Fund, at the time of making the deduction referred to in sub-section (a), to “request the non-member to elect if the amount to be deducted must be paid directly to him or her,”
10.3.3
When analysing the proposed process in the aforesaid sub-sections the following emerges:

Step 1:

 
Subsection (a) (ii) requires a deduction to be made at the time of the non-member spouse’s election as to what is to be done with his/her share of the benefit or upon the expiry of the 120 day period referred to in (d)(i). However, this election is to be made after the deduction – see Step 2 below.

Step 2:

At the time of making the deduction in terms of (a)(ii), being the time of election or the expiry of the 120 day period, the Fund must request the non-member spouse to make an election as to whether the amount is to be paid to the non-member spouse or transferred to another fund.
10.3.4
The inherent contradiction in the proposed sub-sections is apparent. The deduction in Step 1 cannot take place before the election in Step 2, but the Fund is in fact being compelled to request the non-member spouse,“…at the time of making the deduction”, to make the election required to effect a deduction. 
10.3.5
It is recommended that the fund should only be compelled to deduct the pension interest payable, and the tax payable thereon, upon receipt of the election (or the expiry of the relevant term) and the tax directive. If the fund is required to deduct the pension interest prior to the aforesaid occurrences, the question naturally arises as to what the fund must do with the relevant amount pending such occurrences.

10.4
Proposed sub-section (4)(a)(iii)

10.4.1
The proposed sub-section compels a Fund “...to reduce the member’s accrued benefits or minimum individual reserve at the date of the decree”

10.4.2
It is not clear what exactly the Fund is meant to do in this regard. Upon our reading of the proposed sub-section the Fund is compelled to reduce the member’s pension interest (which could not yet have accrued to the member as the sub-section will then not have application) or the member’s individual reserve, as at date of divorce (i.e.  the actual date the decree was granted), by the amount of the pension interest awarded to the non-member spouse.
10.4.3
If that is indeed the intention, one must necessarily question the purpose of the obligatory deduction. Although the Divorce Act makes it clear that the pension interest which may be awarded to a non-member’s spouse (as defined in the Divorce Act) is to be calculated with reference to the date of Divorce, the pension benefits of the member has never been reduced as at date of divorce. 

10.4.4
The result of the proposed reduction will be that the member’s benefit will have to be recalculated as from date of divorce, on the basis that the pension interest amount is to be deducted from the member’s benefit or minimal individual reserve and that the member won’t benefit from the growth on the relevant amount.

10.4.5
The provisions of the proposed sub-section (4)(c)(ii) make it clear that the member spouse is only entitled to the accrual of interest on the pension interest as from date of election (or failing that the 120 day period) and it accordingly seems as if neither the member nor non-member spouse will benefit from the growth on the amount by which the member’s benefit or individual reserve has to be reduced.

10.4.6
It is accordingly suggested that the proposed sub-section be deleted.    
10.5
The proposed sub-sections (b)(ii) to (iv)
10.5.1
The proposed sub-sections compel a Fund to request a member spouse to elect whether he/she wishes to be paid the pension interest in cash or have it transferred to a pension fund, and/or to effect payment directly to the member within 30 days from the date of election or the expiry of the 120 day period. 
10.5.2
It is not clear how the Fund is to make this request and/or payments. Whilst Funds have records of their members and their nominated beneficiaries, a Fund normally does not have records of member’s spouses’ contact details.  A fund should not be expected to take steps in order to try and trace non member spouses, as this will impose a significant administrative and financial burden on the 

fund to the prejudice of the general body of members. The request by the Fund to the non-member spouse can only take place once the Fund has been appraised of the non-member spouse’s details, including particulars of the bank account into which the money must be paid.

10.5.3
Funds should only be required to take the proposed action in respect of divorce orders once the Fund has been furnished with:

1) a certified copy of the decree of divorce, and

2) the contact details of the non-member spouse. 
10.5.4
Until such time Funds should not be required to;

1) make the deduction of the non-member’s share from the member’s benefit as at the date of divorce, and 

2) request the non-member to make the election.

10.5.5
It is submitted that the Act should provide that upon the retirement of the relevant member, the fund may, if still unaware of the contact particulars of the non member spouse, treat the pension interest (plus any accrued interest and/or growth) as an unclaimed benefit.
10.6
Proposed subsection (4)(c)(ii)

10.6.1
The intention of the proposal is unclear. As currently formulated, interest will only commence from the expiry of the 120 day period referred to in sub-section (4)(b)(ii), which in turn only commences upon the date the non member spouse is requested to make an election. This means that until such time as the non member spouse is in fact requested to make an election, no interest accrues 


in respect of the pension interest awarded to the non member spouse. As pointed out above, funds may very well not be able to notify the non member spouse, with the result that no interest accrues to the non member spouse during this period. (It is to be noted that in the case of pre 13 September 07 divorce orders, no interest accrues in respect of the pension interest until date of payment as the provisions of sub-section (4) do not apply in terms of the current wording).
10.6.2
If our understanding of the intention with the recent and proposed amendments is correct, the legislature wishes to ensure that the non member spouses should earn returns on the pension interest awarded to them. For the reasons pointed out above, this objective is not necessarily achieved by the current wording. As we point out below, it will make a lot more sense to simply stipulate that the pension interest will receive similar returns than those to be enjoyed by the relevant member.
10.7
Proposed paragraph 37D(5)

10.7.1
As we understand the proposed amendment, it intends to protect a retirement fund from having to pay more than fund return where such return is less than the total amount of the annual simple interest provided for in the definition of fund interest. If this understanding is correct, we agree with the proposal.

10.7.2
The definition of “pension interest” as defined in paragraph (a) should however be amended to provide for the benefit to which a member would have been entitled to if his membership terminated on account of his “withdrawal from the fund”, rather than, as is currently provided for, on account of his “resignation from his office”. 


This is necessary as the current formulation does not clearly include preservation funds for the simple reason that in the case of a preservation fund the member is no longer in the service of the participating employer and therefore no benefit is payable on account of the member’s “resignation from his office”.

Effect on vested rights
11.
It is a well respected principle of our law making that legislation should generally not interfere with vested rights as fairness and equity dictates that citizens should with confidence and relative certainty be able to arrange their affairs in the light of the law as it is at the time they enter into the arrangement. 

12.
A divorce order almost always deals with the division of matrimonial property, which may include pension benefits. 
13.
In the negotiation of divorce settlements before 13 September 2007 involving pension interests, both parties would in all likelihood have taken into account that the non-member’s share of the pension interest would only be paid out to him/her at a future date.  

14.
Although the parties could not have known the future date with certainty, they could have made reasonable assumptions in that regard, for example that the member would be likely to remain a member of the pension fund until retirement and upon retirement receive the full growth on the pension benefit (including the pension interest assigned to his/her non member spouse), whilst the non member spouse will ultimately only receive the amount of the pension interest on retirement of the member, without any growth since the date of the divorce decree.  The value of the pension interest in the overall proprietary package would take this probable delay into account.  

15.
On that basis the member might have been prepared to offer more on some other aspect of the proprietary settlement, which he/she would not have done had he/she known that the non-member would get his/her share of the pension interest earlier and that the member would be deprived of the future growth on that share.

16.
Exactly the same applies where the court made a divorce order in pre-amendment contested proceedings.  In considering an appropriate order, the court could well have taken into account the timing of the anticipated pension pay-out in determining some other aspect of the order.
17.
It would be unfair, in the circumstances contemplated above to deem the non-member’s pension interest to have accrued to the member on 13 September 2007 in respect of divorces before that date since it would alter one element of the package to the non-member’s advantage without making any compensating adjustment in the member’s favour.  
18.
Should Parliament decide to make the clean-break principle retrospectively applicable, we suggest that provision be made for a process (e.g. to approach the High Court) that would enable the member to prove that it would be unfair and inequitable in his/her particular case for the pension interest to accrue to the non member spouse on 13 September 2007 and to obtain a determination from the tribunal to the effect that the clean-break principle would not in their particular case apply retrospectively.

Effect on funds
19.
Pension funds typically structure their investments so as to be able to meet reasonably anticipated commitments as they fall due.  If non-members were to become entitled now to receive their portion in respect of divorce orders granted before 13 September 2007, it could have a damaging, if not catastrophic, effect on the financial affairs of many funds
20.
Huge unanticipated sums might have to be paid out in a one-off exercise and assets might have to be disadvantageously realised.
21.
Unrecouped expenses may be exacted by insurers for early terminations, subject to the provisions of Part 5 of the Regulations issued under the Long-term Insurance Act, 52 of 1998. 

22.
The recovery of such expenses prematurely, would in such circumstances considerably reduce the pension interest of the member. 
23.
This consequence can be avoided if the non member spouse is required to retain his/her pension interest in the pension fund concerned. Such an approach will also address our concern that the actual payment to the non member spouse of the pension interest negates the principle of preservation referred to below. 
Administrative costs on pension funds
24.
The retrospective implementation of the clean-break principle will impose a costly burden on pension funds (particularly in the case of large funds) which will have to cope with a potentially large number of cases at substantially the same time. This is due to the fact that their systems are not geared to perform this function and all actions will have to be done manually. 

25.
This will involve an increase in the costs of retirement fund administration which would ultimately prejudice all members of retirement funds.
Effect on pension interest of the non-member spouse
26.
The dispensation prior to 13 September 2007 concerning the pension interest of the non member spouse arising from a divorce order had the benefit that the pension interest was preserved in the retirement fund concerned until accrual of the benefit in terms of the rules of the fund in question. 

The only problem of that dispensation, as we see it, was that the non member did not share in the growth of his/her benefit post the divorce.
27.
The post 13 September 2007 regime entitles the non member spouse to receive payment of the pension interest and not to use the money for retirement funding.

28.
If a large number of non member spouses elect to receive payment of the pension interest at the time of divorce (which we expect is likely to happen), this could lead to a substantial leakage in retirement provision for the spouses in question, which could be of such proportions that it would be detrimental to the national interest. 

29.
In terms of a report issued by the Registrar of Pension Funds in 2005 there were at that time, more than 7.5 million members in the various retirement funds in South Africa. If it is assumed that 1.5 million of the members got divorced as from 1989, it is clear that the payment of the pension interest awards to non member spouses is bound to be substantial.
30.
In our view the best way of achieving the objective of ensuring that the non member spouse gets a fair deal would be to provide for the pension interest of the non member spouse to remain in the retirement fund in question as a benefit dedicated to the non member spouse that will receive similar growth as the benefit of the member in the fund.

31.
We suggest that this proposal not only addresses the preservation issue, but also the problems that we highlighted above of unplanned disinvestment from a retirement fund and increased administration costs.

Problems with the current income tax provisions 

32.
In terms of the current legal position, the member will be liable for income tax on the pension interest payable to the non-member, which will be deducted from his/her benefits. 

33.
This will considerably reduce the member’s benefit and will have a negative impact on his/her retirement provision as the member would lose the compound growth on this amount for the rest of the period until his/her retirement date. 

34.
While the member may mitigate this impact by claiming the tax deducted from his/her former spouse, the truth remains that the member’s retirement benefits would have substantially reduced by the deduction (see paragraph 2(b) of the Second Schedule to the Income Tax, 1962). 

35.
The non member spouse might also be prejudiced as he/she will effectively pay tax on the benefit at the income tax rate of the member, notwithstanding the fact that such non member spouse might not even be liable for tax at the date he/she gets paid the benefit. 
36.
In our view the most equitable solution would be that the non member spouse should be taxed at an appropriate rate e.g. the non-member spouse’s rate or alternatively at an equitable prescribed rate.
C
PROPOSED AMENDMENTS TO THE FINANCIAL SERVICES BOARD ACT AND THE FINANCIAL INSTITUTIONS (PROTECTION OF FUNDS) ACT

Background
37.
Paragraph 21 and 22 of the Bill proposes to amend the Financial Services Board Act to provide for the establishment and composition of the Enforcement Committee and paragraph 42 proposes to amend the Financial Institutions (Protection of Funds) Act to provide for the referral of non-compliance cases to the enforcement committee, the proceedings of the committee and related matters.
38.
We would like to make proposals that will in our view improve the proposed amendments. 

39.
We would furthermore like to briefly comment on the proposed amendments of the Financial Services Board Act relating to appeals.

HEARING BY ENFORCEMENT COMMITTEE 

40.
The proposed section 6C provides that the chairperson may:

“(e)
allow legal representation to the parties;”

41.
The wording implies that a party may only have the benefit of legal representation, if such representation is specifically allowed by the chairperson.

42.
We suggest in the light of the considerable powers of the enforcement committee to impose penalties and make compensatory orders, as well as the potential reputational damage of a determination against a party, a party to the proceedings should have a right to legal representation in any proceedings of the committee. 

43.    In general the time periods provided for under Section 6B & C are too short.  


While other regulators, such as the FAIS Ombud and the Pension Funds 
Adjudicator have time-limits in which to provide written responses, the present 
provisions require formal affidavits to be signed and require delivery to at least the 
applicant as well as the enforcement committee.  It is submitted that 30 days is, in 
the circumstances, impractically and unnecessarily short.  It is submitted that a 
period 
of 6 to 8 weeks would be preferable.  The time-periods of 30 days in the proposed 
clause 6C are also far too short.  Even in court proceedings before the 
High Court, far 
longer periods of time are envisaged.  Where substantial legal and other 
representation may be required, the time-periods suggested are unreasonably short. 

DETERMINATION BY ENFORCEMENT COMMITTEE

44.
The proposed section 6D provides that:

“(1)
The enforcement committee must determine –

(a)
whether the respondent has contravened a law as stated by the applicant; or
(b)
whether the respondent has contravened any other law of the Republic of South Africa.”
45.
We are happy with the provisions of paragraph (a), which confines the investigation to the contravention of the law as stated by the applicant.

46.
However we submit that paragraph (b) should be deleted as it places the respondent at risk of a determination against him concerning a possible contravention that did not form the subject of the hearing. 
47.
We furthermore submit that even if (b) is retained that the words “of the Republic of South Africa” be deleted in the light of the definition of “law” in the proposed paragraph 40, which we presume will be applicable and confining the hearing to the laws referred to in the definition. Any investigation that would go wider than those laws would clearly be inappropriate.

SUSPENSION OF EXECUTION

 48.
The proposed section 6F(2) provides that the launching of appeal proceedings does not suspend the operation of execution of a determination, “unless the chairperson of the enforcement committee which dealt with the matter directs otherwise.”
49.
We submit that fairness requires that appeal proceedings should suspend the operation of execution, unless a court directs otherwise, having regard to the special circumstances of the case. The considerations of fairness we have in mind include the proposition that it is unfair to require that a respondent, who succeeds in an appeal, must take legal steps to recover any amounts paid under determination without the right to recover any interest, and, in the case of a compensatory order, be at risk not to be able to recover the amount paid at all.
50.
At the very least the respondent should be entitled to apply to the High Court for a suspension of execution, should the chairperson refuse to grant an application for such suspension.
APPEAL AGAINST DECISION OF A DECISION-MAKER

51.
The draft amendments introduce the following new definition:

“’decision-maker’ means-

(a) 
the executive officer; or

(b)
any other person who has made a decision under a power conferred


or a duty imposed on that person by or under any law and which law


grants a right of appeal to the appeal board to any person aggrieved


by a decision of that person;”;

52.
It would appear that the FAIS-Ombudsman falls within the definition of a decision maker if one has regard to paragraph (b) above. 
53.
The draft amendments also provide the following in respect of an appeal against a decision-maker:

“27. The following section is hereby substituted for section 26 of the


Financial Services Board Act, 1990:

“Appeal against decision of decision-maker

26. (1) (a)A person who is aggrieved by a decision of a decision maker may appeal against that decision to the appeal board in accordance with the provisions of this Act.

(2) 
An appeal must be lodged within 30 days of the person becoming aware of, or ought to have become aware of a decision, in the manner and on payment of the fees prescribed by the Minister.
(3) 
An appeal lodged in terms of this section does not suspend any decision of a decision-maker pending the outcome of an appeal, unless the chairperson or a deputy chairperson of the appeal board, on application by a party, directs otherwise.”
54.
Section 28 (5) (b)(i) and (ii) of FAIS provide the following in respect of a determination of the FAIS-Ombudsman:

 
 “A determination—


(a)
……

 
(b)
is only appealable to the board of appeal—


(i)
with the leave of the Ombud after taking into consideration—



(aa)
the complexity of the matter; or

                        (bb)
the reasonable likelihood that the board of appeal,

 may reach a different conclusion; or

(ii) if the Ombud refuses leave to appeal, with the permission of the chairperson 
of the board of appeal.”

55.
While the draft amendment  [section 26(1)(a)] allows for an automatic right of appeal, the FAIS Act requires either (i) the leave of the Ombud, failing which, (ii) the permission of the chairperson of the board of appeal.

56.
 Accordingly, section 28(5)(i) and (ii) of FAIS must be amended to align with the draft amendment.
57.
Section 26 of the draft amendment envisages an ‘appeal’ against a decision of a decision-maker.  Section 6 of the Promotion of Administrative Justice Act 3 of 2000 grants the right to institute proceedings in a court or a tribunal for the judicial review of an administrative action.  It is submitted that section 26 must be amended to allow a decision to be challenged by either an appeal or a review.  

58.
Section 26(2) provides that an appeal must be lodged “within 30 days of the person 

becoming aware of, or ought to have become aware of a decision”. A situation can arise where a person may be aware of a decision but not be seized of the reasons for that decision. In this regard section 5 of the Promotion of Administrative Justice Act 3 of 2000 provides the following:

   
  “5.   Reasons for administrative action.—

(1)  
Any person whose rights have been materially and adversely affected by administrative action and who has not been given reasons for the action may, within 90 days after the date on which that person became aware of the action or might reasonably have been expected to have become aware of the action, request that the administrator concerned furnish written reasons for the action.

(2)  
The administrator to whom the request is made must, within 90 days after receiving the request, give that person adequate reasons in writing for the administrative action.

(3) 
 If an administrator fails to furnish adequate reasons for an administrative action it must, subject to subsection (4) and in the absence of proof to the contrary, be presumed in any proceedings for judicial review that the administrative action was taken without good reason.
(4)  (a)  An administrator may depart from the requirement to furnish adequate reasons if it is reasonable and justifiable in the circumstances, and must forthwith inform the person making the request of such departure.

      (b)  In determining whether a departure as contemplated in paragraph (a) is  
reasonable and justifiable, an administrator must take into account all 
relevant factors, including—



(i)
the objects of the empowering provision;


(ii)
the nature, purpose and likely effect of the administrative action 



concerned;



(iii)
the nature and the extent of the departure;



(iv)
the relation between the departure and its purpose;



(v)
the importance of the purpose of the departure; and


(vi)
the need to promote an efficient administration and good                       


governance.
           (5)  Where an administrator is empowered by any empowering provision to follow a procedure which is fair but different from the provisions of subsection (2), the administrator may act in accordance with that different procedure.
           (6)  (a) In order to promote an efficient administration, the Minister may, at the 
request of an administrator, by notice in the Gazette publish a list specifying 
any administrative action or a group or class of administrative actions in 
respect 
of which the administrator concerned will automatically furnish reasons to a 
person whose rights are adversely affected by such actions, without such person 
having to request reasons in terms of this section.      
         
(b)  The Minister must, within 14 days after the receipt of a request referred to 
in paragraph (a) and at the cost of the relevant administrator, publish such 
list, as contemplated in that paragraph.”
59.
It is submitted that the proposed section 26(2) of the draft amendments be made subject to section 5 of the Promotion of Administrative Justice Act, 3 of 2000.

60.
The proposed section 26(3) of the draft amendments provides that –

 “An appeal lodged in terms of this section does not suspend any decision of a decision-maker pending the outcome of an appeal, unless the chairperson or a deputy chairperson of the appeal board, on application by a party, directs otherwise.”
61.
As pointed out above, we believe that an appeal should generally suspend the operation of an order or a decision, unless a court order provides otherwise. 

62.
It is to be noted that section 28(6)(b) of FAIS  provides that –

“Any other determination must be given effect to in accordance with the applicable procedures of a Court after expiration of a period of two weeks after the date of the determination or of the final decision of the board of appeal”.

D
PROPOSED AMENDMENTS TO THE FINANCIAL ADVISORY AND 
INTERMEDIARY SERVICES ACT

63.
Proposed section 1
The definition of “document”- it is submitted that the word “visible” be substituted with the word “readable”.

64.
Proposed section 4(5)(a)

64.1
As presently worded this section will empower the Registrar to instruct any person, although not associated or connected with the Financial Services Board in any way, to conduct an on-site visit of the business and affairs of a provider. 

64.2
It is submitted that the section needs be re-drafted so as to make it clear which specific persons (e.g. an inspector appointed in terms of the Inspection of Financial Institutions Act) may be appointed by the Registrar and furthermore, under what circumstances.  

64.3
In the latter regard it is submitted that the section should specify that the Registrar may only order an on-site visit if the Registrar has reasonable grounds to suspect that the provider or representative is not complying with the Act.  
64.4
It is accordingly submitted that sub-section (5)(a)(i) be re-drafted to read:-

“(i)
If he on reasonable grounds believe that a provider or representative is not acting in compliance with this Act, instruct an inspector appointed in terms of Section 3 of the Inspections of Financial Institutions Act, 1998 to conduct an on-site visit of the business and affairs of the provider or representative to determine compliance with this Act”.
64.5
It is furthermore submitted that the Registrar should only be allowed access to documents relative to the reasons for the inspection/investigation and that sub-section 4(5)(b) should be re-drafted to specify that the inspector 


concerned may search the premises for any document which may furnish proof of a failure to comply with the provisions of the Act.

       65.6          This section should also provide that a person or inspector conducting a visit 

should provide notice and reasons for such visit (if prior notice would 
compromise the inspection this would of course not be a         
requirement).

66.
Proposed subsection 4(6)

66.1
In terms of this sub-section, as presently worded, the Registrar may effectively order a provider to stop rendering financial services, being the livelihood of the provider.  As presently worded the Registrar may do so without any prior consultation with the provider or representative and without notifying the provider or representative about the outcome of the said inspection.

66.2
It is submitted that the sub-section should be amended to specifically provide that the Registrar may only issue the proposed directives if satisfied, on good cause shown, that the relevant provider or representative is in breach of a provision of the Act, which poses a risk for clients.

       66.3
It is submitted that the sub-section should specify that the inspector must 
provide the FSB with a report of the on-site inspection and must copy the 
provider or representative therewith. 

67.
Proposed section 7(3)


67.1
It is suggested that, if the intention of this amendment is to ensure that a FSP 

may only deal with another FSP if that other FSP has the appropriate licence 


category this clause should be rewritten, as it is not clear and open to several 


interpretations. 



Possible wording could be:



“(3) An authorised financial services provider or representative may only 


conduct business with a [person] financial services provider rendering 


financial services, if that [person] financial services provider has, where 


lawfully required, been issued with a licence, which includes the appropriate 


product category, for the rendering of such financial services [or is a 



representative] as contemplated in this Act”.



It is also submitted that the reference to “financial services” be substituted with 


“a financial service as contemplated in this Act” so as to exclude “financial services” in 


the general and wider meaning of that concept.

     
67.2
We are also of the view that a similar provision should impact on product 


providers who are not FSP’s, in other words, that the legislation governing 


providers of financial products who are not authorised FSP’s, also be 



amended to limit unauthorized financial service providers to do business 


with FSP’s which are licensed with the appropriate product category.

           67.3
Verifying the fact that an FSP is licensed for the correct category of product 


will have a major impact on systems development. The regulator is requested 

to take cognizance of this real practical impact on resources and costs and 


allow, in terms of section 72 and 73 of the General Financial Services Laws 


Amendment Bill, 2008, a phasing in period of at least eighteen months
68.
Sub-Section 8(10)

68.1.
The definition of “key individual” in the Act already ensures that any director, member, partner or trustee who manages or oversees the rendering on a financial service by a company, close corporation, partnership or trust, must be “fit and proper” as defined in the Act. 

68.2
It is submitted that this requirement is sufficient and that there is no reason why the Registrar should be informed of changes to the Board of a Company, which conducts financial services as a minor aspect of its business, 

unless such change is relevant to the Registrar by reason of the fact that the relevant person will be managing and/or overseeing the rendering of financial services by the company.

69.
Proposed section 14

69.1
The proposed amendment effectively provides for the compulsory debarment of a representative who “…. has contravened or failed to comply with any provision of this Act in a material manner.”   The provider must do so, notwithstanding that the specific breach did not prejudice any client, whether actually or potentially.
69.2
Insofar as the debarment of a representative clearly constitutes a limitation of a representative’s constitutional right to choose his trade, occupation or profession freely, it is submitted that the proposed amendment may be unconstitutional, regard being had to the factors listed in section 36(1) of the Constitution.
69.3
In terms of section 14 of the Act, a provider is entitled to debar a representative in the event of a material breach of a provision of the Act if it is clear, from such breach, that the representative is no longer “fit and proper” to render financial services.  

69.4
It is submitted that this is the correct criteria and that if it is believed that debarment criteria should be expanded to include serious non compliance under the Act, this should be dealt with by expanding the fit and proper requirements.
70.
Proposed section 14A

We welcome this section as it will close the current gap where FSP’s may choose not to follow the debarment route or may be unable to do so e.g. because the 
representative has resigned.  For the reasons stated above the proposed Section 14A(1)(b) must be deleted.

71.
Proposed section 16

This provision will allow the regulator to include certain provisions regarding incentives in the General Code of Conduct or any other code of conduct. We made comments on the discussion paper released by the FSB regarding conflicts of interest and would like to highlight our view that we strongly believe that a clear distinction needs to be made between tied agents and independent brokers and that the right of the employer to remunerate and reward its tied agents, which right is integral to the employment relationship, be recognised in any regulation or code drafted to control the provision of intermediary incentives.    
72.
Proposed section 33(2)(b)

It is submitted that the Act should specify the maximum amount of any “punitive penalty”, to bring it in line with the maximum fines which may be imposed by a criminal court in respect of many of our statutes.
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