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13 May 2008

The Secretary to Parliament

Committee Section

Parliament of the RSA

Cape Town

ATT: Mr. B. Viljoen

Dear Mr Viljoen

LISPA COMMENT: GENERAL FINANCIAL SERVICES LAWS AMENDMENT BILL

LISPA thanks you for the opportunity to comment on the abovementioned draft bill.  The objective of the first section of our comment is to address those issues of principle which LISPA believes have a major impact on the business of its members whereas the second section contains specific comment on the proposed changes.
PART 1

PENSION FUNDS ACT

Section 14(b) – Amendment to section 37D

It is submitted that the process contemplated in this amendment is flawed. It is vital that these flaws be resolved, failing which confusion will result, and non-member spouses will be frustrated in receiving payment from Fund administrators who will be at loss as to the correct process to follow.

When analysing the proposed process, the following emerges:

Step 1:
Subsection (4) (b) (i) requires that a deduction be made as referred to in subsection (a). Subsection (a) in (ii) requires a deduction to be made at the time of the non-member spouse’s election as to what is to be done with his/her share of the benefit. However, this election is to be made after the deduction – see Step 2 below.

-  2  -

Step 2:
Having made the deduction, the Fund is to request the non-member spouse to make an election as to whether the amount is to be paid to the non-member spouse or transferred to another fund (refer subsection (4)(b)(i)).

As is shown above, Step 1 cannot take place before Step 2. And one cannot simply reverse the order of these steps. Step 2 requires a date upon which the fund is to request the non-member spouse to make the election.

How the Fund is to make this request is not clear. The Fund has no independent records of members’ spouses’ contact details. The request by the Fund to the non-member spouse can therefore only take place once the Fund has been contacted by the non-member spouse and the fund has therefore had an opportunity to ascertain these details.

Recommendation:
Funds should only be required to take action in respect of divorce orders once they have received:

1) a certified copy of the decree of divorce, and

2) the contact (N/A in the case of a transfer) details of the non-member spouse. 

Funds should then be required to;

3) make the deduction of the non-member’s share from the member’s benefit, and 

4) request the non-member to make the election.

Fund return should then be applied to the non-member’s portion with effect from date of divorce or 13 September 2007, whichever date occurs later, until payment or transfer thereof, and not for the limited period referred to in subsection (c).

The time periods provided in the proposed legislation should be applied to the above recommended process.

THE FINANCIAL ADVISORY AND INTERMEDIARY SERVICES ACT (FAIS)
Section 46 – Amendment of section 7 of FAIS 

 

Subsection (3) provides that financial services providers and their representatives may only conduct business with a person rendering financial services, if that person has been issued with a license for rendering such financial services in terms of the FAIS Act. Product providers that are not financial service providers and not governed by the FAIS Act are not covered by this provision.  The Regulations under the Long-term Insurance Act and Collective Investment Schemes Control Act should therefore similarly be amended to ensure that the provision applies to all product providers.
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Subsection (3) refers to a person being "issued with a license for the rendering of such financial services". This could be interpreted widely to mean that the person rendering the financial services should be licensed in terms of the FAIS Act to render financial services, or more strictly to mean that the person rendering the financial services should be licensed to render financial services in respect of a specific category/subcategory in terms of the conditions included in the license. It would be advisable to state very clearly in the provision what is required of the provider. E.g. if the intention is that the provider should check the license conditions the wording could read as follows:

 

“An authorised financial services provider or representative may only conduct business with a person rendering financial services, if that person has, where lawfully required, been issued with a license and the conditions of the license allows for the rendering of such financial services or is a representative as contemplated in this Act.”

Section 72 and 73 – Effective date of proposed changes

 

The inclusion of subsection 7(3) under the Financial Advisory and Intermediary Services Act will have a significant impact on systems and processes of product providers which will take at least 9 months to implement.  Please bear in mind that organisations affected by this are simultaneously faced with Consumer Protection Bill and Protection of Personal Information Bill implementation. On a practical level, the same key system development resources will have to be involved in all three projects and cognizance must please be given to this.

It is noted that section 72 of the Act provides that different dates may be determined by the Minister by notice in the Gazette for different provisions of the Act to take effect. It is advisable that the Act should allow for an implementation period and that subsection 7(3) therefore take effect on a date at least 9 months after promulgation of the section.
Section 45 – Amendment of section 4(5) of FAIS

· Please delete the “may” at the beginning of section 4(5) (b) (iii) – the word “may” is already in the introductory sentence in section 4(5) (b).

· Clarification is required as to who will be responsible for the costs of these inspections as per section 5 (a) (i)  and whether the costs will then also be regulated in terms of the Inspection of Financial Institutions Act.
· Subsections 5(b) (i) (aa), (bb), (cc) and 5(b) (iii): The proposed wording of these sections is too wide. It provides that the person conducting an on-site inspection may request any document, search for any document, copy, make extracts from or remove any document and request information on any document. The wording should include reference to documents relevant to the inspection.
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· The compliance officer or key individual of the provider should be given notice of the visit so as to ensure availability of the relevant persons at the provider.

· The person conducting the on-site visit should not be allowed to remove documents from the premises. This has practical implications and LISPA does not regard it as prudent business practice to allow for records to be removed from premises.

· LISPA does not agree that LISPS need to comply simply because the person who conducted the on-site visit is of the opinion that a provider is non-compliant. Providers should be allowed to engage with the regulator on a senior level, or even appeal, if they disagree.

· The “naming and shaming” provision is not necessarily the best solution for the industry or clients. The provider should be given notice of the registrar’s intention and, on reasonable grounds, afforded the opportunity to appeal to the regulator not to publish such information. 
PART 2

GENERAL:

THE PENSION FUNDS ACT
Section 1(c) – Definition of “normal retirement age”

This definition is not consistent with the definition of normal retirement age as defined in the Taxation Laws Amendment Bill. The definition of normal retirement age in the Taxation Laws Amendment Bill links the normal retirement age for members of pension and provident funds to the date when the member become entitled to retire from employment. The normal retirement age is thus linked to the member's employment contract.   As Government intends to move all the regulatory aspects in the Income Tax Act relating to funds (contained in the definitions of a pension, provident and retirement annuity fund), to the Pension Funds Act so that the Financial Services Board will become the sole regulator of funds, it is proposed that definitions should be aligned.

It is proposed that the normal retirement age may not be less than 55. It is not clear what will happen to those cases where a member's employment contract allows for retirement earlier than age 55.This should be clarified.  In terms of this section the registrar may prescribe a different minimum retirement age in respect of different occupations. It is also not clear under which circumstances a different minimum retirement age will be prescribed by the registrar.
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Section 1 (e) – Definition of “retirement”
This definition is not consistent with the new definition of normal retirement age as defined in the Taxation Laws Amendment Bill and could create confusion and uncertainty. The wording is different and very importantly, the definition of retirement refers to an occupation and not the member's specific occupation as stipulated in the Taxation Laws Amendment Bill. The word permanently has also been left out in the definition of retirement which could create uncertainty when deciding whether or not a member may retire earlier due to ill health. Reference to the occupation requirement might also not be practical for retirement annuity and preservation funds as many of these members might not be employed.   

Section1 (g) – Definition of “unclaimed benefits”

Paragraph (b) only contemplates annuities/pensions paid ex-fund. Many pensions are paid by way of the fund transferring the available capital to a long-term insurer, and the annuity policy is then issued by the insurer directly to the annuitant. 

It is therefore recommended that the exclusion in (aa), which currently drafted to cover inter-fund transfers only, be amended as follows:

” (aa) a benefit due to be transferred to another fund or entity in terms of section 14 of this Act; or…”

The transfer to an insurer will then be covered as a transfer to “another entity”. This wording will also cover the position that may well emerge in the future, when parties other than long-term insurers are legally able to issue annuities.

Section 3 – Amendment to section 7B (1) (b) (i)

· The section refers to the definition of “occupational pension fund as defined in the Income Tax Act”. Currently no such definition exists.  The reference therefore does not make sense.  
· It appears as there could be a typing error and that the words “in the” should be removed:

(b) exempt a fund from the requirement that the members of the fund have the right to elect members of the board, if the fund –

(i) has been established for the benefit of employees of different employers [which are not subsidiaries of a single holding company] referred to in the definition of “occupational pension fund” and “provident fund” in the as defined in section 1 of the Income Tax Act, 1962 (Act No. 58 of 1962);
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Section 4 – Amendment to section 8(6)
The proposed amendment places a huge burden on principal officers and should be limited to matters where there is some form of irregularity or unlawfulness and not merely any matter that would affect the fund.   If the whistle blowing requirement is not limited to matters where there is some form of irregularity or unlawfulness, the registrar should issue some guidelines to assist principal officers. Provision should also be made in order to protect the principal officer against any claims by the fund or any other interested party when complying with the whistle blowing obligation.
Section 8 – Amendment to section 14 (7) (b) and section 14(8)

· The transfer on behalf of a non-member spouse is not a transfer of business as contemplated in section 14 of the Pension Funds Act and should therefore be removed from this section. The current wording creates the impression that a section 14 transfer process needs to be followed where a non-member spouse request a transfer into another fund.  

· LISPA previously requested that National Treasury clarify this section and welcomes the draft amendments which provide the clarification required. However, LISPA would like to reiterate its view which it presented at the time that section 14(7) was introduced, to the effect that s14 (7)(b) is inappropriate in the light of the FAIS legislation. The FAIS Act requires intermediaries to disclose all fees to clients and to avoid conflicts of interests, putting the interests of the client first. LISPA therefore believes that section 14(7)(b) should be deleted. 
· It was previously established from the Financial Services Board that it was the intention that section 14(8) should apply to transfers of an annuity from a valuation exempt fund to a registered long-term insurer as well. This is not reflected in the General Financial Services Laws Amendment Bill. The Financial Services Board indicated that they intended to amend Information Circular 6 of 2007 (which sets out the procedure for section 14(8) transfers), to reflect that the process can be used for transfers from a valuation exempt fund to a registered insurer. The enabling legislation needs to be amended to permit this. 
 
To achieve this, a subsection (c) should be added to section 14(8) which reads as follows:
 “(c) the transferor fund is valuation exempt and the transferee entity is a registered long-term insurer.”

· Reference is made to the insertion of paragraph (aA) after paragraph (b) of subsection 8. We believe this to be a typing error and that it should be paragraph (aA) before paragraph (b) or the insertion of a paragraph (c) instead of (aA).
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Section 9 - Amendment to section 15B 
 

The reference of this change should be to section 15 not section 15B of the Pension Funds Act.

Section 13 – Amendment to 37C (2) (a) (ii)
The words "...any person recognised in law or appointed by a Court as the person legally responsible for managing the affairs of a beneficiary or meeting the daily care needs of a beneficiary", might be confusing.  Clarification is needed whether a person responsible for meeting the daily care needs of a beneficiary, must be appointed by a Court.

Section 14(a) – Amendment to section 37D

By the deletion of section 37(1) (e) the words “and the tax referred to in paragraph (d) (ii)” have been removed. This is presumably an oversight, which can be corrected by changing section 37D (4) (a) as follows:

“for purposes of section 7(8)(a) of the Divorce Act 1979 … the portion of the pension interest assigned to the non-member spouse in terms of the decree of divorce and the tax referred to in paragraph (d)(ii) is deemed to accrue to the member on the date on which the decree of divorce…is granted…”
Section 14(b) – Amendment to section 37D

· The amendment of section 37D (3) (d) “any other valid court order” when referring to the hierarchy of court orders, might be interpreted that orders from creditors may also be given effect to. This can surely not be the intention. If it is intended to refer to a valid order in terms of section 37A or orders in terms of Income Tax legislation, then we suggest that the wording be changed accordingly.

· It is also proposed that the hierarchy of claims should not only be based on the type of claim but also take into account the date the claim arose or was incurred. 

· Subsection 4(b)(ii) - Section 37D of the Pension Funds Act:  The reference to subparagraph (ii) is incorrect, it should read subparagraph (i).

· Subsection 4(c)(ii) - Section 37D of the Pension Funds Act:  The reference to subparagraph (ii) is incorrect, it should read subparagraph (b)(ii).
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Section 15 – Repeal of section 38 (Move this comment to Part 1)
Section 38 exempts pension funds registered under the Act from complying with the Trust Property Control Act.  The intention behind the repeal of this section is not clear.  Clarification is needed whether:

· funds registered under the Pension Funds Act are not regarded as 'trusts' in terms of the Trust Property Control Act, and that the section is therefore redundant;

· funds registered under the Pension Funds Act will be regarded as 'trusts' in terms of the Trust Property Control Act;

· funds will be required to have trust deeds;

· the rules of the Fund will be regarded as the trust deed, and

· trustees will have to apply for authority from the Master to act as trustees, furnish security or apply to the Master to dispense with the security requirement. 

If the intention in repealing this section is to require pension funds to comply with the Trust Property Control Act, it is submitted that this will require funds to incur significantly additional costs and to duplicate work, to no advantage for members. Presumably the fund rules would constitute the trust deed. For example, every time a rule amendment is required, the trustees would need to submit the amendment to the Registrar of Pension Funds and now also the Master of the High Court. Trustees will need to provide security to the Master, or apply for exemption.

It is strongly recommended that this deletion is not promulgated. 

FINANCIAL SERVICES BOARD ACT

Section 27 – Substitution of section 26 

The process for appeal against a decision-maker seems to include the FAIS Ombud. This results in a conflict between the Financial Services Board Act (if amended as proposed) and FAIS because the Financial Services Board Act gives an automatic right to appeal whilst FAIS requires leave to appeal from the Ombud or the permission of the chairperson of the board of appeal. Either the Financial Services Board Act must not be amended or FAIS should be amended to be in line with the proposed changes to the Financial Services Board Act.  We suggest the latter. 

An appeal against a decision-maker is allowed. However judicial review of an administrative action must also be allowed. It is proposed that the legislation should enable a provider to challenge a decision by either appeal or review.
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The proposed section 26(3) should be made subject to FAIS as the FAIS Act provides that any other determination must be given effect to in accordance with the applicable procedures of a court after expiration of a period of two weeks after the date of the determination.
THE FINANCIAL ADVISORY AND INTERMEDIARY SERVICES ACT (FAIS)

Section 44 – Amendment of section 1 of FAIS

The amended definition of “document” refers to an “intangible but visible form”. We suggest that the words “but visible” are superfluous and should be omitted.

Section 47 – Amendment of section 8 of FAIS

The proposed addition of section 10(b) to FAIS is probably not the best solution. It is proposed that a similar approach be adopted to that of section 22 of the     Long-term Insurance Act where the Registrar must give notice to the insurer of its intention (and reasons therefor), to terminate the appointment of a director if the person is no longer regarded as fit and proper. The insurer and the person involved may appeal against this.

Section 50 – Amendment of section 13 of FAIS

Please correct the typing error in proposed subsection 2(a). The word “1ompetent” should read “competent”.
“(a) at all times be satisfied that the provider’s representatives, and the key individuals of such representatives, are, when rendering a financial service on behalf of the provider, competent to act, and comply with the requirements contemplated in paragraphs (a) and (b) of section 8(1) and subsection (1)(b)(ii) of this section, where applicable;”

Section 54 – Amendment of section 16 of FAIS

It is proposed that codes of conduct should make provision for the control or prohibition of incentives given or accepted by a provider. Product providers that are not financial service providers and not governed by the FAIS Act are not covered by this provision, e.g. collective investment managers who will still be able to pay any incentives to financial intermediaries.  Similar regulation and restrictions should be imposed on collective investment managers and other product providers not governed by the FAIS Act.

Section 56 – Amendment of section 19 of FAIS

· Please correct the typing error in section 19(2) (b) (iv).  “That” should read “than”. “… be submitted by the authorised financial services provider not later than four months after the end…”
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· The substitution of “assets” with “financial products” in section 19(3) (a) and (b) is confusing.  If the intention is that the amount in Rands held on behalf of clients should be stated, the following wording is proposed: “(a) the amount of money and Rand value of financial products under administration at year end held by the provider on behalf of clients”
· Subsection 7 states that a financial services provider may not change a financial year end without the approval of the registrar.  It is proposed that prior written notification should be required and not prior approval.  A financial institution may be regulated by other bodies as well e.g. Reserve Bank in the case of a bank, which is the main regulator.  To obtain approval from both regulators could lead to complications/contradictory decisions.

Section 57 – Amendment of section 33 of FAIS
The limit on the amount of a penalty for punitive purposes which a Court can impose is removed.  It is LISPA’s submission that a limit should be retained.

Yours sincerely

Rosemary Lightbody
(Chairperson:  LISPA Legal & Tax Committee)
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