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9 May 2008

The Secretary to Parliament

c/o Mr Bradley Viljoen

Committee Section

Parliament of RSA 

Dear Sir 

COMMENTS REGARDING THE GENERAL FINANCIAL LAWS AMENDMENT BILL, 2008

The Financial Planning Institute (FPI) wishes to highlight the following comments on the General Financial Laws Amendment Bill to be introduced in Parliament in the second quarter of 2008.

1. 
The FPI wishes to make the following comments on Section 8 of the General Financial Laws Amendment Bill, dealing with RA transfers and the facilitation of fees: 

· The FPI welcomes the clarification provided by the addition of the proposed insertions. These clarify the existing difficulties experienced with interpretation, in the sense that the receiving fund did not necessarily know what limitations (other than those imposed by the Long-term Insurance Act) were imposed by the transferring fund’s rules. It is now clear that no limitations that may exist outside of the Long-term Insurance Act need to be considered.

· The FPI envisage that the deletion of the words "to the transfer" raises the potential for the misinterpretation of this section that will result in further uncertainty and debate within industry. Our reading is that this proposal is probably intended to broaden the scope or application of the prohibition contained in this section.  This deletion appears to suggest that not only may no party to the transfer (which effectively refers to the RA funds involved only) or their agents facilitate fee or commission payments, but following the deletion no party whatsoever (e.g. asset managers or CIS managers (through "broker funds")) may do so. If that is the intended application, we take the view that the word "party" should probably have been replaced by the word "person" to ensure such wider application cannot be challenged on interpretation. The word "party" may still, in what we would deem to be a reasonable interpretation, be read in the context of this section of this Act and the deletion would therefore not be of any real effect. 
· This section severely limits the ability of financial planners (who provide bona fide advice) to be compensated for that.  The FAIS Act envisages financial planners or brokers providing holistic financial planning services and requires adherence to strict fit and proper requirements by financial services providers to ensure consumer protection.  This section of the Pension Funds Act (as it currently stands and, more so, following this proposed change) makes it very difficult for financial planners to be rewarded for sound financial advice when it involves the transfer of a member from one RA Fund to another.  The FPI recommends that this section be amended to prohibit only payment of commission, by product providers.  Fee facilitation by the administrator should be allowed on the basis that the member must explicitly instruct the administrator to pay the fee and must at any point be able to instruct the administrator to amend or stop the fee payment. The fund's rules would of course need to allow for this, too.  The FPI strongly disagree with the comments made by certain industry bodies that seem to be of the view that we need legislation to protect consumers against their own perceived inability to make sound, informed decisions. It is, in our view, categorically incorrect to argue that commission payments (which have the potential to result in product providers offering incentives to brokers to influence fund members to act in a manner other than in the fund member’s best interest) are in any way similar to fees that are facilitated based on a contract between the fund member and the financial planner.

2. 
Some of the proposed amendments (mainly to the Pension Funds Act) seem to duplicate to varying degrees some of the amendments made to the Income Tax Act by the recent Taxation Laws Amendment Bill.  There may be undue repetition in the sense that two Acts may now prescribe the "same thing".

3. 
The addition of the definition/concept of a "beneficiary fund" to the Pension Funds Act may, we suggest, require further consideration to the possible amendment of license categories that currently exist in terms of the Financial Advisory and Intermediary Services Act (FAIS).  

4.
The FPI support the principles introduced in Section 45 of the General Financial Laws Amendment Bill, as it will promote compliance with the requirements of the FAIS Act as well improve enforcement.  However, the proposed amendments in section 45 of the draft bill may have far-reaching procedural consequences. The FPI proposes that the Bill should place certain realistic limitations on the Registrar that one might otherwise find in legislation that (in the interests of justice and due process) prescribe procedural steps. For instance, the Bill could say that a person as instructed by the Registrar, must on demand produce the written instruction from the Registrar.

5. 
The intended meaning of Section 46 is not clear. It may be read as if a FSP may not "conduct business" in the sense of rendering advice (in the normal course of his business) as a FSP to any person who happens to render financial services.  However, the intention of this section is probably to limit one FSP form conducting "financial services business" with a person who is not registered- i.e. an Administrative FSP may not “accept business” from an unregistered planner. This may also have the unintended consequence that a product provider, who is not registered as a FSP, (this is quite possible in the case of, say, a collective investment scheme manager or long-term insurer) does not have to check that its brokers are authorized in terms of FAIS.  The FPI suggest that the wording should be changed to bind all product providers, irrespective of whether or not they are FSP's.

6. 
The FPI suggest changing the wording of Section 47 10 (a) (i) to say "...who does not qualify and/or function…".  The current wording could leave one in a position where a director who qualifies to be a Key Individual, but chooses not to be one, does not have to comply with the requirements.

The FPI also wish to express its commitment and willingness to work with National Treasury to deal with the issues raised above, especially the fairness of fees as raised in Section 8 of the Amendment Bill.
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