THE BANKING ASSOCIATION SOUTH AFRICA

9 May 2008

Comments: General Financial Services Laws Amendment Bill

With reference to the above-mentioned Bill we thank you for the opportunity to provide input, and would propose the following comments on the Bill for consideration by the Portfolio Committee.

We were not able to consult with the FSB on the suggestions and submissions contained in this document due to the fact that there were only 15 days from first publication of the Bill (of which 3 were public holidays) to date of submission.

Where we suggest different or new wording, it is underlined and in bold in this document.

1. General comments on the suggested amendments to the National Payment Systems Act, 1998

We note the Bill's provision to amend the National Payments Systems Act to facilitate the entry of non-banks into the national payments system. We would agree that the area of financial intermediation has progressed to the extent that non-bank entities are now reasonably significant players in the payments space. It is thus appropriate to consider their participation in the national payments system. We must, however, note that the local and international payments systems rely on an integrated and complex regulatory environment to ensure appropriate risk monitoring and management, as well as disaster recovery and the treatment of organisations in distress. This regulatory framework is predicated on the direct payments systems participants being banks.

The entry of non-banks into this environment must, in our view, necessitate a review of the entire integrated regulatory framework, so that any risks introduced into the system by the accommodation of non-bank entities are identified and addressed and there are no unintended consequences for either the local or international payments systems. One such example is the anti-money laundering and combating the financing of terrorist acts regime, where FICA designates certain "accountable institutions".

Unless this framework is amended appropriately to cover the new non-bank entrants into the national payments systems (assuming they are not already so covered - e.g. retailers) these new payments systems providers would introduce unacceptable risks into the banking system, which could threaten international financial relationships (i.e. the non-bank participant in the financial system would not have an obligation to "FICA" all its clients). Thus, while welcoming the intention to accommodate non-bank entities, we must emphasise this needs to account for numerous regulatory injunctions on banks that will also need to be introduced upon non-bank entities to ensure the soundness of the system.

2. Specific comments on the suggested amendments to the Financial Advisory and Intermediary Services Act, 37 of 2002 (FAIS)

2.1 Amendment of section 4 of Act 37 of 2002

2.1.1 Section 4S(S)(b)(i) of the Amendment Bill

The new subsection 5 in section 45 allocates wider powers to the registrar and is necessary in terms of the bigger enforcement responsibilities and powers of the FSB and the FAIS registrar in particular. We subscribe to the extended powers of the registrar but we need to caution against the use of the words "affairs of a person" and "any document". We suggest that this is too wide and we submit that it includes issues and documents outside the scope of the FAIS Act as well as areas not regulated by the FAIS registrar. The information requested should be FAIS related.

We suggest that the wording be amended to read as follows:

45(5)(a)(ii) instruct an inspector in terms of section 3 of the Inspection of Financial Institutions Act, 1998 (Act No. 80 of 1998), to carry out an inspection of the affairs of a person as far as such affairs relate to financial services rendered in terms of the Act.

"45(5)(b)(i)(aa) enter the premises of the provider or representative and the provider or representative must upon request provide any document that has a bearing on the financial services rendered:"

The wording "that has a bearing on the financial services rendered" to be included wherever appropriate next to "any document".

We further recommend that a specific requirement with regard to the confidential treatment of information gathered during site visits be included in this section - similar to the restriction introduced in section 22(1) of the FSB Act, which is contained in section 25 of the Amendment Bill.

2.1.2 Section 45(7) of the Amendment Bill

The use of the words "any details" in the amended section 4 is too wide (which

reads as follows):

"(7) The registrar may make known any details regarding the on-site visit or inspection"

We suggest that this description is too wide and should be specified, for example stating that the registrar should publish a brief description of reasons  for an on-site visit or inspection, or alternatively clarity is required as to what "any details" refers to.

Care must be taken not to induce reputational risk through publication of these visits; given that there would be instances where the on- site inspection / findings indicate no wrongdoing, but a negative perception is created in the minds of the public.

2.2. Amendment of section 7 of Act 37 of 2002

2.2.1 Section 46 of the Amendment Bill

We assume the intention is to ensure that the interaction ("doing business") between FSPs and other FSPs or representatives is restricted to those who are so authorised in terms of FAIS - in other words FSPs and representatives must not do (FAIS related) business with FSPs and representatives not authorized by FAIS.	.

However, as it reads now, the wording

"(3) An authorised financial services provider or representative may only conduct business with a person" is very. wide and needs clarification or definition. In its extreme interpretation it means that banks can not "conduct business," including providing financial services to its clients who are supposed to be authorised FSPs or representatives, but are not authorised for whatever reason. Banks can not require all their clients, who may fall in this category, to provide proof of (FAIS) authorisation before "conducting business" with them in the normal course of business.

2.3 Amendment of section 8 of Act 37 of 2002

2.3.1 Section 47 of the Amendment Bill

The proposed amendments to section 8 of the FAIS Act seem to be intended to ensure the fitness and propriety of all directors, members, trustees or partners of a provider. Our concerns with the proposed subsection 10 are as follows:

i. Banks are primarily regulated by the registrar of banks in terms of the Banks Act. As such, the fit and proper requirements of directors of banks are regulated by this legislation, and we submit that this section should include wording to the effect that banks are excluded from this requirement as it is already met in terms of the Banks Act and the registrar of bank's requirements. There should rather be sufficient cross referencing between the FAIS registrar and the registrar of banks to ensure that office holders as described are fit and proper.

ii. Section 8 deals with the application for authorisation and as it reads now, refers to "applicant", "licensee" or "person". The new subsection 10 refers to "provider" and we submit that it should rather refer to "licensee" as the word "provider" is not fitting in this section.

iii. This amendment introduces an onus on the provider to ensure that directors and the like have "personal character qualities of honesty and integrity." It is important that the FSB furnishes guidance with regard to the manner and requirements (minimum standards) that must be applied by the provider to ensure compliance. This approach is in line with international best practice as almost all the international financial regulators provide extensive guidance in this regard.

2.4 Substitution of section 9 of Act 37 of 2002

2.4.1 Section 48 of the Amendment Bill

We submit that this section (and other sections dealing with matters in a similar vein) be amended to require consultation by the FAIS regulator with other regulators where a FSP is (primarily) regulated by another regulator, prior to any of the suggested actions contemplated by the FAIS regulator, such as suspension or withdrawal of a FAIS license. This approach is in line with section 57(2) of the NCA where the National Credit Regulator considers the input from the other regulatory authority who licensed the regulated the financial institution.

In the event of the FAIS regulator acting without consultation with the primary regulator, such as the registrar of banks, a bank's FAIS license may be suspended or withdrawn without the banking regulator's knowledge and as such may introduce undue risk in the operations of that institution, and contribute to risk in the system.

Examples of banking related FSP licenses amongst the 4 major banks include the following:

Absa Bank Limited, Absa Private Bank, First Rand Bank Limited, Rand Merchant Bank a Division of First Rand Bank Limited, Wesbank a Division of First Rand Bank Limited, Standard Bank of SA Ltd, Standard Bank Financial Consultancy, Nedbank Ltd, Nedcor Capitol Advisors, Imperial Bank.

If the suggested section 9 is not amended to reflect what we request, it means that the FAIS registrar can unilaterally withdraw or suspend the FAIS license of any of the banks mentioned in the example above. We submit that this situation is untenable and too risky for the financial services industry, in the event of such action being applied broadly, and we suggest that the wording of the subsection 9(2) be further amended by the inclusion of the following:

(e In an circumstance contemplated in subsection 1 concerning a licensee that is a regulated financial institution and obtained its primary license or authorisation from another financial regulator the registrar must-

(a) refer the matter to the regulatory authority that licensed that regulated financial institution, with a request that the regulatory authority review the circumstances which gave rise to the referral; or

(b) at the request, or with the consent, of the regulatory authority that licensed that regulated financial institution, impose conditions on the licensing of that person, consistent with its licence.

and that subsection 9(3) also is amended accordingly:

(a) provisionally suspend or withdraw a license, subject to (3)(e) and inform the licensee of the ....

and add	

Subsection 4(a) must also be amended to include these provisions.

We also suggest that the word "debar" in subsection6(a) be replaced with "prevented" or "prohibited" to avoid confusion with debarment as referred to in the Act applicable to representatives and Kls.

2.5 Amendment of section 13 of Act 37 of 2002

2.5.1 Section 50 of the Amendment Bill ...

We appreciate the fact that the words "similar to those" are taken out and welcome the clarity that this introduces.

The current suggested wording which reads "from time to time" should be replaced and we suggest that the new wording in subsection 5 be amended, to read as follows:

"(5) The registrar may require information from the authorised financial services provider, including the information referred to in subsection (4 ),_so as to enable the registrar to maintain and continuously update a central register of all representatives and key individuals, which register must be published in an appropriate media and updated by the registrar as and when required.

2.6 Amendment of section 14 of Act 37 of 2002

2.6.1 Section 51 of the Amendment Bill

i. With regard to subsection 1 we request that the regulator provide clarity in terms of the application and extent of the wording "in a material manner". This can be included in the guidance regarding fitness and propriety which should be provided as suggested in par 2.3.1 above.

ii. With regard to subsection 2 we request the insertion of the word "or regulatory authority", therefore reading as follows:

(2) For the purposes of the imposition of a prohibition contemplated in subsection (1), the authorised financial services provider must have regard to information regarding the conduct of the representative as provided by the registrar, the Ombud, any other interested person or regulatory authority"

Hi. With regard to subsection 3 we submit that the reduction from 30 to 15 days is not practically possible to provide the required information to the registrar. In many instances bank branches across the country must compile and submit the required documents to the respective regional or head offices where the documents are scrutinised and considered. It will not be possible to do all the administration required and inform the registrar within 15 days from removal of names from the register. We therefore request that the original 30 days period be retained.

2.7 Insertion of new section 14A in Act 37 of 2002

2.7.1 Section 52 of the Amendment Bill

i. Our suggested changes to section 9(2) as it applies to 14 A, as explained above in paragraph 2.4.1 refer.

ii. We understand the objective of the new section but we are concerned about the industrial relation legal challenges that this may introduce in the employment relationship between a FSP and a representative.

We suggest that the registrar should not debar a representative but rather declare the person as not fit and proper based on the requirements of section 8(1) as well as any other contravention of the Act. The FSP must then be requested to investigate and after due process, as required by the applicable labour legislation, the FSP should debar the representative and remove him/her from the register.

As neither the FSB nor the FAIS registrar assesses the fit and proper status of a representative initially, declaring such a person as debarred as a result of a change in the fit and proper status of that person by the registrar/FSB can be ultra vires. It may also introduce labour law related challenges for the FSP who appointed the person in the first place for a specific function if the debarment is done by someone other than the FSP ( employer).

2.8 Amendment of section 17 of Act 37 of 2002

2.8.1 Section SS of the Amendment Bill

The suggested change in section 17 (l)(c) introduces the onus on a compliance officer to, (as is required from auditors in section 19(4)),

"Despite anything to the contrary contained in any law, the auditor (compliance officer) of an authorised financial services provider must report to and inform the registrar in writing of any irregularity or suspected irregularity in the conduct or the affairs of the authorised financial service provider concerned of which the auditor (compliance officer) became aware in performing functions as auditor (compliance officer) and which, in the opinion of the auditor, (compliance officer) is material. 11

We submit that these suggested reporting requirements imposed on compliance officers are too wide and onerous.	The requirements and obligations imposed on auditors in section 19 of FAIS are aligned with the structure and requirements of the auditing profession as contemplated in the Auditing Professions Act of 2005.

The compliance function in South Africa does not have the benefit of legislative structures and requirements (as contained in the Auditing Professions Act and related auditing legislation) and we submit that by including this obligation, as suggested, will expose both compliance officers and FSPs to unintended consequences.

We suggest that the amendment reads as follows:

"report to and inform the registrar in writing of any irregularity or suspected irregularity which may have a direct or indirect bearing in the conduct or affairs of the authorised financial service provider concerned, relating to anything in this Act, of which the auditor (compliance officer) became aware in performing functions as auditor (compliance officer) and which, in the opinion of the auditor, (compliance officer) is material with regard to this Act."

Amendment of section 19 of Act 37 of 2002 Section 56 of the Amendment Bill

The suggested change by adding subsection 7 to section 19 refers. The registrar of banks approves the financial year end dates of banks and as the banking primary regulator should have first right of approval or decline in this regard.

We therefore suggest that the section reads as follows:

"(7LA financial services provider may not change a financial year end without the approval of the registrar except if the financial services provider is a regulated financial institution and obtained its primary license or authorisation from another financial regulator and the chance was agreed to by such regulator.

Additional comments on FAIS

The comments in this section are in addition to the suggested amendments as contained in the General Financial Services Laws Amendment Bill.

i. The definition of "intermediary services" in the FAIS Act is too wide and presents interpretational challenges that cause different applications within the industry. . This is not necessarily conducive to compliance with the Act. The golden rule of construction is that the intention of the legislature must be established by giving the words of an Act their ordinary grammatical meaning.

However, if this leads to absurdities or to a result which the legislature may not have intended, other methods must be resorted to. Then one may look to have a purposive interpretation - one which will be meaningful within the context of the Act as a whole, and will give effect to the intention of the legislature. This approach however, is subjective and will always imply that the specific circumstances of every situation must be scrutinised in order to find the appropriate interpretation and application for that section - a situation which is not tenable or practical in a complex financial services industry.

ii. We therefore submit that the definition of "intermediary service" be amended to read as follows:

An "intermediary service" is defined as-

"any act, other than the furnishing of advice, performed by a person for or on behalf of a client or product supplier- with a view to-

(i) buying, selling or otherwise dealing in (whether on a discretionary or non-discretionary basis), managing, administering, keeping in safe custody, maintaining or servicing a financial product purchased by a client from a product supplier or in which the client has invested;

(ii) collecting or accounting for premiums or other moneys payable by the client to a product supplier in respect of a financial product; or

(iii) receiving, submitting or processing the claims of a client against a product supplier".

Our suggestion entails the removal of sub paragraph (a) from the current wording, which in our view, causes the most problems in interpretation and application. The paragraph (a) reads as follows:

"the result of which is that a client may enter into, offers to enter into or enters into any transaction in respect of a financial product with a product supplier; or"

We again thank the Committee for the opportunity to comment on the Bill, and request a time-slot during the public hearing to highlight certain issues, and to clarify any concerns for members.

Yours sincerely

Cas Coovadia MANAGING DIRECTOR

