Comments to the General Financial Services Laws Amendment Bill released for comment in April 2008 by Alexander Forbes Financial Services (Pty) Ltd
	No.
	Section Ref. in the Bill:
	Details of  Section( insertions and deletions)
	Comments and Issues



	1.
	 Introduction. 
	Time period allocated for comments on the Bill 
	· We believe that a longer period should have been granted to comment on this draft Bill.

	 2.
	S 1
	Definitions 

1(b) “beneficiary fund” means a fund referred to in paragraph (c) of the

definition of “pension funds organisation;

1(c) “”normal retirement age” means the minimum age a member of a pension fund must have attained before he or she may retire from that pension fund, which age is determined in terms of the rules of that fund, and which age may not be less than 55 or such other age as may be prescribed by the registrar in respect of different occupations;”
1(d) pension fund organisation
(c) any association of persons or any (insert) business carried on under a scheme or arrangement established with the object of receiving, administering and managing a benefit payable from another pension fund in terms of section 37C on the death of a member {referred to in section 37C} (delete) {on behalf of a beneficiary}; 

1(e) retirement” means attaining normal retirement age in terms of the rules of the fund (add) or becoming incapable of carrying on an occupation because of a permanent physical or mental disability, including ill health
1(f) “”retirement date” means the date on which a member, in terms of the rules of a pension fund, becomes entitled to [in terms of the rules of a pension fund to the grant of] an annuity or [the receipt of] a lump sum payment or both [on account of] because of retirement [age,] or 
1(g) unclaimed benefit” means -

(a) any benefit, other than a benefit referred to in paragraphs (b) and (c), not paid by a fund to a member, former member or beneficiary within 24 months of the date on which it, in terms of the rules of the fund, became legally due and payable; or

(b) in relation to a benefit payable as a pension or annuity, any benefit which has not been paid by a fund to a member, former member or beneficiary within 24 months of -

(i) the expiry date of any guarantee period for pension payments provided for in the rules of the fund; or

(ii) the date on which any instalment legally due and payable in terms of the rules of the fund became unpaid; or

(c) in relation to a benefit payable to a former member who cannot be traced in accordance with section 15B(5)(e) of this Act, any benefit that has become legally (delete as it does not add anything) due and payable to a former member in terms of {an approved} delete    a (add) surplus apportionment scheme approved by the registrar (add) not paid to that former (The reference to approved by the Registrar needs to be added unless “approved surplus apportionment “ is defined.) member within 24 months of the date on which it became legally (delete as it does not add anything) due and payable, excluding –

(aa) a benefit due to be transferred {to another fund on amalgamation} (delete) as part of a transfer of business in terms of section 14 (add) or otherwise in terms of this Act; or 

(bb) a death benefit payable to a beneficiary in terms of section 37C of this Act not paid within 12 months from the date of the death of the member or such longer period as can be (insert) reasonably justified (amend) by the board of the fund;”. death [or retrenchment of staff];”
	· Delete “s” in pension funds.

· Insert years after 55

· Usually in terms of the rules early, retirement may be from 55 and normal retirement age is after that. This is going to cause confusion. Would rather scrap this definition of “normal retirement age) and include in the definition of retirement date, that a person may not retire before 55 (except on ill health). This will include early or normal retirement and avoid confusion.

· The word managing is similar to the word “administering”. Suggest “and managing” is replaced with “,investing and paying”. If you do not add the words “from another pension fund” the implication is that the death benefit is payable from the beneficiary fund in the first instance – which it is not.

· There is uncertainty if it has been decided that payments into beneficiary funds may only come from pension funds now. If not, then the reference to pension funds which is added will need to be amended. 

· Further, as regards the words “on behalf of the beneficiary”: we are not convinced that they are necessary and am concerned that they add to the legal complexity of the definition.

· Will existing trusts fall within this definition if they historically receive benefits from source other than pension funds? Initial feeling is yes, but it may bear thinking about as this may be a reason for concern.

· Consider whether it would be preferable to link retirement to the income tax notion of retirement from employment here – not simply retirement from the fund?

· As per the comments under the definition of retirement age” the definition of retirement age should be scrapped and the requirement that person can’t retire before 55 (except due to ill health) should be added in here.

· Why is death included here?

· What about ill health early retirement?

· Is this going to be accompanied by an amendment to s37C to allow trustees discretion to go beyond the time period allowed in terms of this section? This is particularly important given recent Adjudicator cases and the tough stance the Adjudicator is taking on funds going over the period set out in 37C

· Unclaimed benefits and funds closing down: it is very important in my view that where funds are in the process of liquidating or deregistering that they should not have to wait the 24 months before they may transfer unclaimed benefits to an unclaimed benefit funds and then shut the original fund down. Keeping the fund open creates ongoing expenses that may eat into the unclaimed benefits. Thus there needs to be an exception to allow for these circumstances such that the benefit becomes unclaimed within a much shorter period of time. Alternatively, the Registrar should be given discretion to allow a benefit to become unclaimed within a shorter period upon application.

· Very rarely are funds amalgamated. I would think that it would be better to refer to a transfer of business in terms of section 14 or otherwise or more closely resemble the wording of section 14 here if that is what is intended.



	3.
	S 2
	“(2A) All beneficiary funds established on or after 1 January 2009 must register in terms of this Act.”; 

2 ( c) (5)(a) The registrar may by notice in the Gazette, where practicalities impede the strict application of a specific provision of this Act, exempt any fund from, or in respect of, such provision on conditions determined in the notice. [in his discretion and subject to such conditions as may be prescribed by regulation exempt in writing any pension fund from the provisions of section 5(2), 9 or 9A, as well as from any other provision of this Act which, in his opinion, is connected with any such exemption.] 
	· Does this mean existing trusts will have to set up a new entity and will not be able to register existing trusts which will fall within the definition of pension fund as set out above? I am not sure then why you would define a beneficiary fund (as above) such that it includes existing beneficiary funds. It also means that even though existing trusts fall within the definition of a beneficiary fund (pension fund) and are thus pension funds they will not have to register. I think there is a problem here and it needs to be rethought.

· Existing trusts will not be compelled to register as a beneficiary fund but could transfer all of the beneficiary assets to the newly established beneficiary fund. Tax implications on transfer. Currently tax is paid on the income paid to the beneficiary (usually below tax limits so in effect no tax paid. What would be the tax implications on transfer? The Income Tax Act does cater for tax position currently but does not cater for the tax position on transfers. Is it to be assumed that the tax on transfer would be tax neutral?
· The Registrar would have to exercise this discretion in the public interest? It would protect the registrar and funds to have referent for the discretion spelt out rather than left open.

	4.
	S 3 
	 7 B (b) exempt a fund from the requirement set out in (deletion) section 7B (add exact reference), if the fund – 

7 B (b) (i) has been established for the benefit of employees of different employers [which are not subsidiaries of a single holding company] referred to in the definition of “occupational pension fund” and “provident fund” in the (delete) as defined in section 1 of the Income Tax Act, 1962 (Act No. 58 of 1962); 


	· It is preferable to refer back to the subsection from which you wish to grant exemption or the requirement contained in that subsection - rather than to try to paraphrase the requirement as you has been done here. Invariably the paraphrasing (as is the case here) does not reflect the original requirement accurately and this creates legal uncertainty.
· This definition requires rephrasing as the “referred to” looks like as if it applies to the employers and not the fund.

	5.
	S 4
	Section 8 of the Pension Funds Act, 1956 is hereby amended by the substitution for subsections (3), (4) and 5 of the following subsections:

“(3) Every fund must within 30 days after the registration of a fund or

within 30 days after the appointment of a principal officer give the registrar written notice of the appointment of the principal officer by furnishing the registrar with the prescribed information in respect of the appointee (delete)    principal officer (add).
(4) Despite anything to the contrary in any law, the rules of the fund or in any agreement.

8 (7) (2) (ii) “the diligence with which the person concerned is likely to fulfil

those responsibilities….”

(5)(b) on becoming aware of any matter relating to the affairs of the pension fund, which, in the opinion of the principal officer, may prejudice the fund or its members, inform the registrar thereof in writing


	· This involves crystal ball gazing. The Registrar can judge how a person has fulfilled responsibilities in the past under the relevant circumstances (and that could perhaps be included in the legislation but is probably covered by iii) but I would think it would be extremely difficult to form an opinion on how diligent a person is likely to be in the future. It is likely that the registrar would be challenged on this. The provisions under section 8 7(2) (iv) (aa) to (ff) are very similar. It is suggested that this section could be simplified.
· Reference to prejudice is highly subjective and it would be preferable to require reporting on “unlawful” activities and not “prejudicial” activities.

	6.
	 S 5
	 9 (b) if the auditor, but for the termination referred to in paragraph (a),would have had reason to submit a report contemplated in section 45(3) of the Auditing Profession Act, submit such a report to the registrar; and

9 (c) on becoming aware of any matter relating to the affairs of the pension fund, which, in the opinion of the auditor, may prejudice the fund or its members, inform the registrar thereof in writing.”. 


	· Who is going to pay for the report if the fund has terminated the auditors’ services?

· Prejudice is highly subjective and it would be preferable to require reporting on “unlawful” activities and not “prejudicial” activities.

	7.
	S 10
	18 (b) The registrar may prescribe matters that must be provided for in the rules of a beneficiary fund regarding voluntary dissolution and the transfer of any remaining benefits (delete) assets (add) on voluntary dissolution


	· We do not think that the correct term is benefits – they only   become benefits when they are payable in terms of the rules.

	8.
	S 12
	 Section 32A (3) The registrar may in writing direct any fund which, before or after the date of such notice, employed any practice or method of conducting business

which by virtue of the said notice is irregular or undesirable, to rectify as required by the registrar, anything specified by the registrar which in the opinion of the registrar was caused by or arose out of the employment of such practice or method (add):

	

	9.
	S 13 
	Section 37C of the Pension Funds Act, 1956 is hereby amended by –

(a) the substitution for subsection (2) of the following subsection:

“(2)(a) For the purpose of this section, a payment by a registered fund

to:

(i) a [trustee contemplated in the Trust Property Control Act,

1988 (Act No. 57 of 1988)] beneficiary fund; or

(ii) a person recognised in law or appointed by a Court as the

person legally responsible for managing the affairs of a beneficiary or meeting the daily care needs of a beneficiary, not clear how this “OR” should be read: does the term “person legally responsible” apply to the person managing the affairs of the beneficiary as well as the person meeting the daily care needs?
S 37 (b) (5) The provisions of subsections (3) and (4) do not apply to a beneficiary fund, and any remaining assets held for the benefit of a deceased beneficiary in a beneficiary fund must be paid into the estate of such beneficiary or, if no inventory in respect of the beneficiary has been received by the Master of the Supreme Court in terms of section 9 of the Estates Act, 1965 (Act No. 66 of 1965), into the Guardian’s Fund

	· Deletion of Trust Property Control Act- it is proposed that section 37C(2)(a) be amended to delete the reference to the Trust Property Control Act and instead to say that a payment to a beneficiary fund will be deemed to be a payment to the beneficiary. As soon as this provision comes into effect, funds will no longer be allowed to pay section 37C benefits into trusts but may only pay them into beneficiary funds. 
· There is no transition period envisaged. Clarity is then needed urgently as to how such beneficiary funds are to be established now and whether they can function as beneficiary funds for purposes of the Act, and section 37C(2)(a) in particular, if they have not yet been registered. 

· What about paying to an unclaimed benefit fund as an alternative to the Guardians Fund. We are not sure if the trust deed or the rules of the unclaimed benefit funds themselves will allow for it, but it may be preferable to the Guardians Fund.
· What happens if the beneficiary dies before the full amount is paid? Can this not be reallocated to other beneficiaries within the family (if any) rather than paying to the Guardian Fund? The Board of Beneficiary Fund should be allowed to have this discretion. 

	10. 
	 S 14
	Section 37D of the Pension Funds Act, 1956, is hereby amended by -

(a) the deletion of paragraph (e) of subsection (1); and

(b) the addition after subsection (2) of the following subsections:

“(3) In the event that more than one valid court order referred to in subsection 1(d) provides for the deduction of amounts from a member’s benefit or minimum individual reserve, as the case may be, the court orders must be dealt with in accordance with the following hierarchy –

(a) any order of any court in the Republic towards any amount owing by

a member under security of a mortgage bond given by that member

in respect of his or her property;

(b) any maintenance order as defined in section 1 of the Maintenance

Act, 1998 (Act No. 99 of 1998);

(c) decrees of divorce or for the dissolution of a customary marriage;

(d) any other valid court order.

(4)(a) For purposes of section 7(8)(a) of the Divorce Act, 1979 (Act No. 70 of 1979) the portion of the pension interest assigned to the non member spouse in terms of the decree of a divorce or decree for the dissolution of a customary marriage (add) is deemed to accrue to the member on the date on which the decree of divorce or decree for the dissolution of a customary marriage is granted and –

(i) must be deducted by –

(aa) the pension fund or pension funds named in the decree;

 (bb) the pension fund or pension funds to which the pension

fund referred to in subparagraph (aa) transferred the

pension interest referred to in the decree; if transferred to more than one fund – in what proportions?
(ii) must be deducted on the date on which an election is made by the non member spouse in terms of subparagraph (b)(i) (add) or, if no election is made within the period referred to in paragraph (b)(ii),

the date on which that period expires; and

(iii) must reduce the member’s accrued (delete as not necessary) benefits (delete) or minimum individual reserve at the date of the decree. 
(b)(i) The pension fund must, at the time of making the deduction referred to in subsection (a) request the non-member spouse to, elect if the amount to be deducted must be paid directly to him or

her, or if it must be transferred to a pension fund on his or her behalf
 (ii) The non-member spouse must within 120 days of being requested to make an election inform the pension fund of how the amount referred to in subparagraph (ii) must be dealt with, and, if he or she elects that the amount must be transferred to a pension fund on his or her behalf, also inform the pension fund to which other pension fund the amount must be transferred.

(iii) The pension fund must pay or transfer the amount within 30 days of being informed by the non member spouse of how the amount must be paid in accordance with the non-member spouse’s election.

(iv) In the event that the non-member spouse fails to make an election or identify the other (delete) pension fund to which the amount should be transferred within the period referred to in subparagraph (ii), the pension fund must pay the amount directly

to the non-member spouse within 30 days of the expiry of the that (delete) period referred to in subparagraph (ii).

(c) A non-member spouse –

(i) does not acquire the rights of (delete)  is not (add) a member or beneficiary in relation to the pension fund; and

(ii) is entitled to the accrual of interest on the amount referred to in subsection (a) at fund return from the expiry of the period referred to in subparagraph (ii) until payment or transfer thereof, but not to any other interest or growth

(d) Any portion of the pension interest assigned to the non-member

spouse in terms of a decree of a divorce or decree for the dissolution of a customary marriage granted prior to 13 September 2007 are for purposes of any law other than the Income Tax Act, 1962, including,

but not limited to section 7(8)(a) of the Divorce Act, 1979, deemed to have accrued to the member on the (delete) 13 September 2007 and must be paid or transferred in accordance with subsections (a) and (b)
(5) Despite paragraph (b) of the definition of “pension interest” in

section 1(1) of the Divorce Act, 1979 the total amount of annual simple

interest payable in terms of the definition may not exceed the fund return

on the pension interest assigned to the non-member spouse in terms of a

decree of a divorce.”. I agree that this is necessary but not sure of this is the correct way to try to override the Divorce Act.

	· This hierarchy may not have been applied in the past when a divorce order was handed down or loan granted. But given that this section will apply going forward this becomes a problem. For example, pension interest is defined to be (summarized) the amount the member would have been paid had he withdrawn from the fund. This amount may have already been calculated to be net of a home loan. In respect of court orders and home loans shouldn’t the date of the order/loan indicate preference?

· The reference to a deduction from the member’s individual reserve does pose a problem in terms of the currently Addendum to RF 1/98 issued in April 2008.SARS practice note indicates that Home loans etc is not deducted from the member’s individual reserve and deductions from the member’s minimum individual reserve for purposes of transferring to a preservation fund only applies to divorce and maintenance. With reference to the draft section there is clear indication that all deductions made in terms of section 37 D are deducted from the member’s individual reserve. Clarity is required on this issue as it appears to be a conflict. Will the fact that an order for a secured creditor which is issued by a High court not take precedence over an order for maintenance issued by a magistrate’s court.
· IMPORTANT: An amount may be assigned to a non-member spouse in terms of a divorce order and a pension fund may be named in the divorce decree but that is not enough to make the order enforceable against the fund in terms of the law. But this amendment changes that and allows a deduction simply where an amount of pension interest has been assigned to the non member spouse and where a fund is named. There are other requirements necessary in law such as the fund must be ordered to actually pay the amount to the non member spouse, failing which the divorce order is not enforceable against the fund but between the parties upon divorce. This may be the intention of the parties. The way the amendment is worded will cause confusion and expense, both for funds and members/non member spouses. Either the requirements for an order to be enforceable against the fund should be added in here or at least add reference to a decree of divorce that is “enforceable against the fund”. Remember too, a divorce order can be valid but still not enforceable against the fund. 
· Accrual of the benefit should be as at the date of deduction and not at the date of the divorce order. It is difficult to determine the applicable tax rates of parties where a divorce order is presented for payment long after the divorcer order has been granted.

· Why must the benefit be “reduced” at this stage and what does it mean to “reduce” it at date of divorce. The benefit or minimum individual reserve will be physically reduced when payment is made which is after the non member spouse makes an election. It has already been mad clear above that accrual will take place at date of divorce and the deduction must be made. So not sure why we have a reduction date being inserted as well.

·  If transferred to more than one fund – in what proportions must the amount be deducted from each fund?

· We would think that this request should be made of the non member spouse when the fund receives notification of a divorce order enforceable against the fund and not at the time the actual deduction is made.

· Rather than saying they do not acquire the rights of a member of beneficiary which leaves it open to interpretation as to whether they are a member of beneficiary, simply state that they are not member or beneficiary
· Is it clearly accepted that if benefits have been disinvested into a bank account that the return that will then be granted is the bank account interest in line with the recently revised definition of “fund return”, in particular (b) of that definition?

· We think this amendment is necessary because of the fact that most lawyers seem to be of the view that the prior amendment to the Act did not make the law retrospective. But what about those funds that have already deducted pre 13 Sept 07 divorce orders as they followed the Adjudicator’s thinking on the matter. Surely then for those funds that have already been deducting – their accrual date should not then be 13 Sept 07. An exception may be necessary in respect of divorce orders pre 13 September 2007that were actually paid.
· As regards allowing the non member spouse to take cash. Tension exists between delivering cash to a non member spouse as a result of a divorce agreement on the one hand and then on the other hand the move towards compulsory preservation. It is noteworthy that if we do move towards compulsory preservation, divorce may be seen as a way of getting cash out of funds.
· The other point to be made is that there is going to be a fair amount of administration coming up to pay non member’s benefits out of the fund – cash or transfer. These administration charges will generally speaking be paid by the funds themselves. In a defined contribution environment this means that this cost is being paid for across the membership and not just by those members involved with the divorce. 

· As a general comment under the Pension Funds Act section: it is noteworthy that funds are trying to reduce administration costs and other costs applicable to funds. Where regulatory requirements increase, this generally increases the costs to funds. In such an environment we think it is important that where the Regulator is given powers to issue further requirements under the Act it is worth noting that financial statements and auditors requirements already exist. The audit process should pick up what is necessary and regulation over and above that should be limited in order to keep costs down.



	11.
	 S 22
	Section 10(4) Financial Services Board Act. 

	· The enforcement committee may perform its functions and determine a matter irrespective of the fact that the contravention is a criminal offence or has been referred to a criminal court for hearing. We are concerned about this as it means both this committee, which appears as if it is performing a judicial function, and a criminal court may hear the same matter. This is contrary to the legal principle of Res Iudicata: where two actions are between the same parties, concerning the same subject matter and founded upon the same cause of complaint the later action may be stayed. In addition, the proceedings and findings of the enforcement committee may prejudice any case before a court.



	12.
	S 31
	
	· Relating to S49 of the Short Term Insurance Act, 1998:

· The reference to “long-term” insurer in line 1 must be amended to refer to a “short-term” insurer.  

· It is suggested that the wording should be:

· “(5) The Registrar may, by notice, direct a short-term insurer or other person who …”



	13.
	S 45
	Section 4 Financial Advisory and Intermediary Services Act 
	· Relating to S4 of the Financial Advisory and Intermediary Services Act, 2002:

· The new sub-section (5) makes no provision for the person conducting an on-site visit in terms of the sub-section to provide identification together with proof that they have been appointed to conduct such visit and details of the relevant sections of the legislation in terms of which the visit is being conducted.

· Consequently the right to appoint “any person” must be an authorized and suitably qualified official.  It would be preferable if the word “person” is replaced with “an official duly appointed at law in terms of the applicable law or legislation”.



	14.
	S 46
	Section 7 Financial Advisory and Intermediary Services Act
	· Relating to S7 of the Financial Advisory and Intermediary Services Act, 2002:

· As the new sub-section (3) is currently worded, it requires that in concluding any business interaction with another party who is required to be licensed as a FSP, even if it as a client of that party on a normal arms length basis where no other commercial arrangements exist, the authorised FSP is required to verify whether the other party is appropriately and correctly licensed.

· This is effectively enforcing that the consumer must verify that the supplier / provider is appropriately and correctly licensed.

· This section requires redrafting to ensure that; where an authorised FSP is making use of the services of another party who is required to be licensed as an FSP, the authorised FSP must verify that the other party does in fact hold the appropriate FSP licence.

· It is suggested that the wording should be:

· “(3) An authorised financial services provider or representative may only conduct business [as a Financial Services Provider] with a person rendering financial services if that person has, where lawfully required, been issued with a licence for the rendering of such financial services or is a representative as contemplated in this Act.”



	15.
	S 47
	Section 8 Financial Advisory and Intermediary Services Act
	· Relating to S8 of the Financial Advisory and Intermediary Services Act, 2002:

· New sub-section 10(a)(i) - For purposes of clarity, if this sub-section is intended to apply equally to the named persons acting in roles including that of executive, non-executive and/or independent, this should be stated.

· New sub-section(b) – Delete the words “or 10” from the end of the paragraph as Section 10  of the Act is to be repealed by the Section 49 of this General Financial Services Laws Amendment Bill.



	16.
	 S 48
	  Section 9 Financial Advisory and        Intermediary Services Act
	· Relating to S9 of the Financial Advisory and Intermediary Services Act, 2002:

· New sub-section 9(1)(c) should include a reference to materiality of any non-contravention, as suspension or withdrawal of a licence should not occur solely due to a non-material failure to comply, which is capable of remedy and which has not or will not result in any substantial prejudice to clients or the general public (where protection is provided for in sub-section (3)) and for which an administrative sanction is the more appropriate response from the regulator. 

· The suggested wording is:

· “(c) has failed to comply with any other material provision of this Act; or”.

· New sub-section 9(1)(d) should include a reference to having provided the licensee with a minimum period in which to pay any amounts, penalties, levies and/or administrative sanctions, or stipulate that this sub-section only applies where these amounts are outstanding for a period exceeding for example 60 days past due date.

· New sub-section 2(a) should include a provision that, in addition to the to make a submission, permits the rectification of the cause for the proposed suspension or withdrawal of the licence, if the matter is capable of rectification and bearing in mind the power of the registrar (in sub-section 3) to provisionally suspend or withdraw a license where substantial prejudice to clients or the general public may occur.

· The suggested wording is:

· “(2)(a) Before suspending or withdrawing any licence, the registrar must  inform the licensee of the intention to suspend or withdraw and the grounds therefore and must give the licensee a reasonable opportunity to make a submission in response thereto, or to rectify the matter on which the grounds are based (if the matter is capable of being rectified).”



	17.
	S 50(b)
	Section 13 Financial Advisory and Intermediary Services Act
	· Relating to S13 of the Financial Advisory and Intermediary Services Act, 2002:

· There is a typographical error in line 3 – the word “1ompetent” should be corrected to “competent”.



	18.
	      S 51
	Section 14 Financial Advisory and Intermediary Services Act
	· Relating to S14 of the Financial Advisory and Intermediary Services Act, 2002:

· In sub-section (1) is it the intention that a representative must be debarred in every instance where a representative “no longer complies with the requirements referred to in section 13(2)(a) or has contravened or failed to comply with any provision of this Act in a material manner”? It is suggested that this may not be appropriate in all circumstances. Our interpretation of S14 (1) is that a termination of a representatives mandate (without debarment) would apply where the representative for example has failed to meet the deadline in respect of the fit and proper qualification requirements

· Section 14(3) should therefore only be limited to circumstances where a representative has infringed the character (honesty and integrity) requirements. 

· It inappropriate to handle a representative who lacks qualification requirements in the same way as a representative who does not display the required honesty requirements.

	19.
	 S 52
	Section 14A Financial Advisory and Intermediary Services Act
	· Relating to S14 of the Financial Advisory and Intermediary Services Act, 2002:

· New sub-section 14A(1)(b) should be amended to include a reference to materiality, as is already provided for in the amendment to S 14(1) of the act (referred to above).

· The suggested wording is:

· “(b) has contravened or failed to comply with any provision of this Act in a material manner.”

· However, the subsection has a more fundamental problem in S14A, in that it provides (in sub-section (1)) that the registrar may debar a person.  Sub-section 2 provides for an opportunity to make a submission in response thereto (based on the provisions in S9(2).  However, sub-section (3) of Section 14A states that the person must be debarred within 5 days of being informed by the registrar of the debarment.  This does not recognise the process than may be followed in terms of S9(2) and to debar a person before this process has been completed may breach the persons right to fair treatment.  It is suggested that the debarment should only be enforceable after completion of the process of making a submission.

· Furthermore, the period of 5 days referred to in new sub-section 14A(3) is inadequate as is it entirely possible for this period to fall over a long weekend, which could be as much as 4 days long, leaving only 1 day to take the required action.  It is suggested that this period should either be extended (say for example to 10 days) or be amended to refer to business days, excluding Saturdays, Sundays or public holidays.

· The suggested wording is:

· “(3) An authorised financial services provider must within a period of 10 [5] days after completion of the process referred to in sub-section (2) and being informed by the registrar of the decision to debar [debarment of] a representative or key individual of the representative, and following remove the names of that representative and key individuals of the representative from the register as contemplated in section 13(3).”



	20.
	 S 55
	Section 17 Financial Advisory and Intermediary Services Act
	· Relating to S17 of the Financial Advisory and Intermediary Services Act, 2002:

· New sub-section 2(b)(i) should be brought in line with similar provision in Act and refer to materiality. 

· The suggested wording is:

· “(i) has contravened or failed to comply with any material provision of

· this Act; or”

· Sub-section (2) does not deal with the issue of transition periods relating to possible future changes in the “criteria and guidelines” which could lead to then existing Compliance Officers no longer meeting the future criteria.  Provision should be explicitly made that an appropriate transition period will be provided (similarly to that provided in Transitional Provisions S 73 (10)) for any future changes in the “criteria and guidelines” set by the regulator in terms of sub-section (2)(a), as these changes and the effective date thereof will be made by way of regulation and not a formal parliamentary legislative process.

· With reference to transition arrangements in this Bill (S 73 (10)) we are concerned that an 18 month transition period has been stipulated without any clarity as to the new criteria to be set in terms of S 55 of this Bill. It is therefore impossible to judge whether the time frame provided will be adequate for current incumbents to meet these new criteria. 



	21.
	S  56
	Section 19 Financial Advisory and Intermediary Services Act
	· Relating to S19 of the Financial Advisory and Intermediary Services Act, 2002:

· No justification been provided has to why new sub-section (7) is necessary. We believe that this provision requires an amendment. 

· Companies may need to change their financial year end for many legitimate business reasons.  It is suggested that this sub-section should include a requirement that approval may not be un-reasonably withheld and stipulate a maximum period within which the regulator must respond, failing which approval is deemed to have been given. This is necessary as there are instances where no response has been received on  requests to update company records relating to a licensee (for example changes in directors of listed entities) for long periods.  Business cannot afford to encounter such delays in implementing changes needed for legitimate business reasons.

· FAIS licence conditions currently include that any changes to financial year end dates must be reported to the registrar within 15 days. We are not aware of the reasoning as to why this requirement is not sufficient and further regulation is necessary.




