DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

BRIEFING NOTES FOR THE PORTFOLIO COMMITTEE ON THE REFERENCE GROUP FOR PRESIDENTIAL PARDONS

Introduction 

The Reference Group reported to the President that it did commence with its work and that it believes that it will indeed be able to make a contribution towards “finishing the unfinished business of the past”. Every individual member is committed to in the task and the elected Chairperson undersigned can testify to the fairness and objectivity with which members take decisions. It is worth to note that every single decision up to now has been taken by consensus.

Extension of cut-off date

 The Group expressed its gratitude to the President on his willingness to extend the cut-off date for the submission of applications for pardon. The closing date for the submission of the application is now the 31st MAY 2008.
 Broadening of the Terms of Reference

The Group is well aware that it has to operate strictly within the parameters set by the Terms of Reference; it acknowledges that it only “exists” within the boundaries set by the Terms of Reference. In this regard the Group has come to a unanimous decision to approach the President with a request that the Terms of Reference be broadened to make it possible for the Group to also consider three categories of applications which are now specifically excluded (category one) or about which there is uncertainty whether they are included or excluded (categories two and three). These three categories shall be dealt with seriatim:
Category one consists of prisoners who applied for amnesty in terms of the TRC Act, but who did not obtain amnesty. 

The reasons why The Reference Group requests this inclusion are as follows:

(i) The processes and requirements for the various routes to amnesty and/or pardon have differed and different criteria were applied. For those that received amnesty through the two Amnesty Acts, only administrative scrutiny was applied; for those that applied for amnesty in terms of the TRC process, “full disclosure” was required. 
(ii) Looking at how the criteria were applied in cases where pardon was granted to political prisoners in a number of cases, eg the 33 ANC applicants, it appears that pardon was indeed also granted in cases where the applicants did apply but failed to obtain amnesty.

(iii) The fact that not all perpetrators were evenhandedly treated cast a shadow over the whole process of closure; the perception is that justice was not meted out equally for all. Consequently the process lacks legitimacy in the eyes of many South Africans and particularly those who are incarcerated and their families.
The RG is of the view that if indeed the object of the Presidential Pardon Group is to obtain closure (or at least contribute to closure), applicants who failed to get amnesty in the TRC process, ought to be included. Such inclusion will not undermine that process: years have gone by and the “full disclosure” requirement (the requirement which was the cause of failure in most instances), is surely not a critical element any more. In most of these cases where amnesty was denied on the grounds that “full disclosure” was not made, it was disputed that the crime was indeed “political”
Category two are cases where the applicants are still being prosecuted. These cases are probably covered by the Constitution because Presidential Pardon is allowed to people who committed an “offence”. The RG is of the view that there are clear indications that our Courts hold that an “offence” does not imply that there has necessarily been a conviction. 

Category three consists of cases where an offence was committed but where the offender has not been charged at all. It covers cases of persons who wish to come forward and admit guilt. The same legal arguments apply as in Category two. 
NB: The President’s response to the inclusion of the 3 categories of these was as follows:

1. That by including people who were refused amnesty by the TRC would undermine the the good work done by the TRC. He further went on to state that this issue was heavily discussed and considered by his office.
2. That there are option which can be explored in dealing with the 3 categories as alluded to by the RG:

(a) The request be referred to the Cabinet for a decision;

(b) A legal opinion be sought especially on categories 2 and 3 supra;
(c) The issues raised in category 1 supra be referred to Parliament for a debate.

Endorsement by political party/organization 

For various reasons some applicants cannot obtain an endorsement by their political party/organization. The Group realized that an endorsement that a particular applicant acted within the scope of a policy, objective, operation etc, could greatly assist the Group in finding that the particular applicant was indeed a “political offender”. The Group realized, however, that an applicant would not in all cases be able to obtain such endorsement:  The leaders may decline endorsement for fear of prosecution or the relevant organization may not exist anymore. The Group consequently resolved that endorsement by an organization that the offence was part of a politically motivated strategy would assist the Group but the absence of such endorsement would not nullify the application. The President accepted this argument.
The likelihood of further crimes

The Group is also well aware of the risk in setting free persons that may prove to be a danger to society.  To address this fear, the Group has requested that the DOJ&CD provides the Group with information on the rehabilitation of prisoners and any comments by the prison authorities. The Group resolved that where a real danger exists that the applicant will commit crimes of a serious nature, that fact will be pointed out in the recommendation to the President as a reason why pardon was not recommended. 

Remuneration of members the Reference Group.
There were strong views amongst members of the RG who are not who Members of Parliament that they should be remunerated. Some argues that they should take unpaid leave from their respective work to deal with the work of the RG. The FF+ and AZAPO are the key proponents of this argument. The FF+ wrote a letter to the President requesting that members of the RG should be remunerated. The President’s response was that the Director-General in his office, Rev Frank Chikane will look into the matter and will provide a response expeditiously. 
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