Dear Ms Sibisi
Re:
COMMENTS ON THE TRADITIONAL COURTS BILL

This Bill is misleading in a number of respects.

1.
PURPOSE

“To affirm the recognition of the traditional justice system and its values, based on restorative justice and reconciliation… to enhance customary law and customs of communities observing a system of customary law…”

Comment:
In what way has the Bill manifested these aims?  Where 

is the hierachical traditional court structure usually 


manifested in the different levels of traditional courts 

which would be in line with the three levels of traditional 

leadership as reflected in the Traditional Leadership and 

Governance Framework Act of 2003?

In what way has space been created for the operationalisation of the hallowed values of restorative justice and reconciliation?

2.
OBJECTS OF THE ACT
How does this Bill give effect to these values, more particularly how does the Bill affirm the role of the institution of traditional leadership if the traditional court is not a court as indicated in s 166 of the Constitution?

3.
GUIDING PRINCIPLES
If the traditional court is not going to be pourt pouri comprising kings, queens, senior traditional leaders and headman or headwomen, how is the Bill going to implement these guiding principles?
I am still referring to the hierachical African Court structure which is intended to ensure restorative justice and reconciliation.

4.
DESIGNATION

I do not want to comment on the need for capacity building as it is a noble thing.  With regard to designation, is there no intelligible way in which this aspect can be dealt with?  Is the traditional leader who is designated as a presiding officer to hear cases in the same way as the magistrate’s court?  What has happened to the notion of chief-in-council approach?  Does this section simple means that a traditional court may be presided either by a king, queen, senior traditional leader, headman of headwoman of member of the royal family?

What is the composition of a traditional court?

5.
SETTLEMENT OF DISPUTES
What is the procedure about the notification of the parties to the dispute?  Who notifies them and how?

How does the court deal with disputes?  Is the hearing going to take the question and answer form?  Is there going to be an officer who leads evidence?

6.
NATURE OF TRADITIONAL COURTS?  

Are these courts of record?  In what way are these courts distinct from the courts referred to in section 166 of the Constitution?
8.
SESSIONS OF TRADITIONAL COURT

Where are the hearings going to be held – offices or next to 
the cattle kraal?

9.
PROCEDURE OF THE TRADITIONAL COURT

Section 9(3)(b)

How does a wife represent her husband in accordance with customary law?  Section 9(4)(a) inter tribal conflict of laws.

How does this conflict arise seeing that a traditional court constituted in accordance with customary law, should be hearing matters among citizens of the same traditional 
community?

A provision like this ideal in situations where a court other than a traditional court dealing with civil disputes accurring outside a rural area?
Section 9(5)(b).  Does this section mean that traditional courts are courts of record?

Are the judgments to be registered?

ENFORCEMENT OF JUDGEMENT

Section 11(2)(c).  How does this court enforce the judgment?
