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INTRODUCTION

1
The Centre for Applied Legal Studies (CALS) is a research institute attached to the School of Law at the University of the Witwatersrand.  CALS engages in research, advocacy, litigation and training in a wide range of areas relating to human rights and the law. In particular, CALS has research programmes that specialise in traditional leadership institution and structures, land law, customary law, gender and human rights.

2 CALS agrees with the core objective of the Bill, which includes:-

· Affirming and recognising the traditional justice system and its values of restorative justice and reconciliation (s 2(a); 
· Provide for the structure and functioning of traditional courts in line with the constitutional imperatives and values;

· Enhancement of quicker and less formal forms of justice (s 2(b)(ii)) customary law and customs of communities observing a system of customary law;
· Creation of uniform legislative framework which includes traditional courts in the administration of justice (s 2(c)); and 

· Enhancement of the integrity of the traditional justice system (s 2(d)).  

GENDER EQUALITY AND TRADITIONAL COURTS
3 In 1994, a democratic state was created in which citizens would enjoy equality before the law, and all law was made subject to the rights and values enshrined in the Constitution. A potentially bruising conflict between the interests of traditional leaders and the status of women was resolved by subjecting all to the Constitution. Women were recognised as equal citizens, entitled to equal rights with men. Customary law was recognised as a valid and important system of law. The institution of Traditional Leadership was recognised, but subject to the Constitution and its democratic values. Like every other law (common and statutory), customary law now has to conform to the Constitution. Where possible it has to be developed. 
4 The Bill defines a traditional court as ‘a court established as part of the traditional justice system’ functioning in accordance with customary law. Traditional justice system was presided upon by kings, senior traditional leaders and headmen. In the absence of these, custom allowed senior men to step in for the kings, senior traditional leaders and or headmen. A traditional justice system is a system of law based on customary law.  While a traditional leader has to hold his position under customary law and be recognised in terms of the Traditional Leadership and Governance Framework Act 41 of 2003 and the Provincial Framework Act of the province concerned.  Since a traditional court is not included in the definition of courts mentioned in section 166 of the Constitution, Section 3 of the Bill complies with the constitutional commitment to the right to human dignity, gender equality and advancement of human rights, non racialism by ensuring that rights claiming by women, the disabled, and those who were previously marginalised by patriarchy, is supported by legal provisions.  If given its proper meaning, the Bill is capable of improving the quality of life of rural and traditional communities. 
5 But with regard to presiding officers of these courts, the Bill limits participation in presiding over traditional courts to traditional leaders.  The question is how many women will preside over these courts through this route? Is the Bill not discriminating against women members of the traditional leadership families by its emphasis on traditional leaders? We believe that patriarchy has made it difficult for women members of traditional leaders’ families to preside over a traditional court since this is not regarded as customary. In many instances women access such positions only through regency. The bill tries to remedy this by adopting a gender neutral language of for example, king/queen, when it knows that in the country women have limited opportunities to become traditional leaders and preside over traditional courts. What this means is that women have to wait for their husbands to die before they could be appointed regents and designated presiding officers of traditional courts. The Bill makes their appointment through other means challengeable by making reference to customary law and custom.
6 The Centre for Applied Legal Studies expected the Traditional Leadership and Governance Framework Act 41, 2003 to close the gap created by patriarchy which denied women members of traditional leadership families to become traditional leaders as a right rather than through regency. But instead of doing that, the Act chose to define traditional leaders’ titles to include women eg. Chief –chieftainess, king – queen, headman – headwoman without engaging with how to change the status quo. Such an approach enabled drafters to gloss over the fact that women do not have leadership rights under customary law with the exception of communities like Mojaji (see the argument advanced by the Congress of Traditional Leadership of South Africa (CONTRALESA) to the Constitutional Court in the pending matter of the Vhaloyi traditional leadership.
7 Although the bill contains gender neutral titles and guidelines for applying the law, (the need to align the traditional courts with the Constitution including enhancement of the right to human dignity; achievement and advancement of equality and human rights (s 3(a)(ii)); gender equality  and non-racism; and promotion and preservation of African values which are reconciliatory and restorative justice (s 3(f)) there is no reason to believe that traditional leaders will not pursue their exclusionary practices and deny women who are members in these families the right to preside over traditional courts. Failure to allow women to participate in these positions on the argument that it is uncustomary, denies these women freedom from unfair discrimination. CALS would like this Bill to advocate for promotion of African values, achievement and advancement of gender equality both in form and in substance.

TRAINING OF TRADITIONAL LEADERS AS PRESIDING OFFICERS OF TRADITIONAL COURTS

8 It is clear from the Bill that not all recognised traditional leaders will be presiding officers of traditional courts. It is also not clear whether the number of the recognised traditional communities automatically translates into traditional courts. One assumes that issues of distance to be travelled by the traditional communities to access these courts are determining factors when deciding whom to designate as a presiding officer of a traditional court.
  By reappointing traditional leaders who are holding letters issued under s 12(1) and s 20(1), to continuing functioning as presiding officers of a traditional court this Bill by implication converts the existing tribal courts into traditional courts.
9 The Bill underscores the importance of training traditional leaders/presiding officers (s 4(5)). Such training should not be provided to designated traditional leaders only but to all potential traditional leaders – namely members traditional leaders’ families to ensure there is a pool of trained personnel which in a way begins to address sustainability concerns. The argument is that if traditional leaders are going to preside over traditional courts, all family members should be trained because according to custom his siblings are potential successors to his position. We support the idea of withdrawing designating letters where the traditional leader fails to attend training.  
10 A register of traditional leaders who have undergone training is supported and creates an impression that transfers and secondments are likely to be done where necessary.  
JURISDICTION OF TRADITIONAL COURTS

11 Traditional courts do not have jurisdiction to deal with issues of divorce, nullity and separation of a customary or a civil law marriage (s 5(2)(b)). The question is whether the limitation on property (s 5(2)(e) and (f)) took issues of lobolo and its return into account. We suggest that the limit placed on the court’s jurisdiction to deal with property take into account the value of lobolo for the traditional community in question. 
12 The comment of the learned judge in the case of Hlophe v Mahlalela 1998 (1) SA 449 (T) at 459 where it was made clear that issues of custody of a minor children are not to be determined by delivery or non delivery of lobolo already took issues of custody completely out of the competence of a traditional court. 
13 We recommend that traditional courts be empowered to enforce and monitor their own sanctions. This is necessary if traditional courts are intended to reduce the load of disputes before a magistrate court and ensure that the customary values of restorative and reconciliatory values are protected.  Failure to empower traditional courts to enforce and monitor compliance with their sanctions is a mockery and a burden to the magistrate court which is already overburdened with matters that can be dealt with by traditional courts.   
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� A traditional court is not necessarily a structure but any venue of the presiding officer’s choice. 
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