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JOASA SUBMISSIONS ON THE TRADITIONAL COURTS BILL

1. INTRODUCTION

JOASA welcomes the efforts to affirm to enhance the values of the traditional justice system. We also welcome the creation of courts that are best positioned to dispense justice from a philosophy that has insight into values and systems that are recognised as acceptable to traditional communities.

To JOASA, no legal system is perfect. Strides to perfect the conventional justice system have been under way for some time now. This has been in conjunction with strides to perfect those whose function it is to dispense justice in those conventional courts. To do so the Constitution of the country has now come to occupy centre stage as a yard stick towards a perfected outcome in the dispensation of justice and equity as would be envisaged in any democratic society.

Similarly, JOASA views strongly that after centuries and centuries of undermining traditional justice systems and subjecting them to a systematic purge we have now come to a decisive stage where we are to shift from an ill-informed questioning of the legitimacy of the traditional justice system so as to begin with a process of perfecting the traditional justice system as well as perfecting those who dispense justice at such a level, using the same constitution as a yard stick.

As a departure point it is the view of JOASA that failure to avoid displaced philosophies such as those embraced within the now repealed Black Administration Act 1927 (Act 38 of 1927) will have the effect of reversing the ideals behind the traditional courts bill.

An approach is necessary that will avoid perceptions of rendering traditional courts to be extensions of for example the Magistrates or any other conventional courts.  It is necessary to understand that the traditional court’s function in a manner that does not even begin to mirror that of conventional courts. In that regard, they (traditional courts) have to be recognised both for what they are and for what they are not. 

JOASA also recognises that while to the colonialists and apartheid government traditional courts were wrong, illegitimate and contrary to some “semblance” of misplaced good morals these courts have somehow survived the countless years of repression and purging with the use of the erstwhile Black Administration Act and other colonial and supremist pieces of legislation.

We also view that wrong approaches to traditional justice have always perpetuated a gap in the administration of justice which gap can only be filled by traditional courts. These gaps have laid bare the imperfection of the conventional justice system and as a result they brought into question the integrity and the acceptability of the conventional justice system.

It is with this understanding that JOASA now seeks to make inputs for purposes of this Bill.  We also trust that the process concerned for this Bill shall be allowed to go out of its way to include and involve major role players in traditional communities. 

2. SUBMISSIONS

2.1
DESIGNATION (Section 4)

JOASA submits that instead of targeting only the King, Queen or Senior Traditional leader as a presiding officer, the designation should aim at a panel of presiding officers for a specific traditional court. This is because Kings, Queens and Senior Traditional leaders as normal human beings also have friends and relatives. Where a King, Queen, Senior Traditional leader or their friends and relatives have an interest in a matter, it should be possible to involve another presiding officer who at the same time should not be perceived as an alternative and therefore a not so adequate presiding officer.

While under normal circumstances the King, Queen or Senior Traditional leader in throne shall handle matters in his or her area of jurisdiction, an ample complement of presiding officers should remain in place. 

Kings, Queens and Senior Traditional leaders have many tasks to handle. They also have meetings and other appointments to honour. This may affect their availability for court purposes and thus impede case flow in traditional courts. If there is a panel of trained and tested presiding officers selected with the assistance of the King, Queen or Senior Traditional leader, this problem can be easily averted. 

Rules of natural justice “audi alteram partem” and the “nemo iudex in propria causa” can best be assured where we have a panel of presiding officers.

2.2
OFFENCES BY THE KING/QUEEN OR SENIOR TRADITIONAL    LEADER HIMSELF/HERSELF

JOASA views that the traditional justice system should also conduce to a situation where no one is above the law. A way has to be put in place which shall not unnecessarily push offences committed by Kings, Queens or Senior Traditional leaders themselves to be subjected to conventional courts without choice.

For that we suggest one of the two options:

(a) an increased bench of two or three presiding officers chosen from the panel suggested in 2.1 above; or

(b) an extra jurisdictional appointment of a King, Queen or Senior Traditional leader from another area to preside over the matter. If this route is taken, the traditional leader so brought in should not rank inferior to the one being tried. Furthermore it should be a King, Queen or Traditional leader who subscribes to the same if not close customary values and rules to the ones applicable to the defendant in a given matter.

2.3
SESSIONS OF TRADITIONAL COURTS (Section 8)

JOASA views that in the majority of traditional courts are and have always been subject to rules of collectives or formations within the institution and not subject to the whims of individual Kings, Queens or Senior Traditional leaders. In most cases, it is royal counsels or some formation which conduces to collective decision making. This has always helped to ensure certainty, consistency and uniformity in the system.

JOASA therefore submits that it should be a royal counsel or some other formation that decides of the time and place of the courts, subject to the customs applicable to the community concerned. If by coincidence a particular customary rule arrogates such powers to the individual King, Queen or Senior Traditional leader, so it shall be.

This will cater for instances where the King, Queen or Senior Traditional leader himself or herself has vested interests in a given matter.

It is further suggested that Section 8 be amended to read: 4.1


“Sessions of a traditional court are held at the time and place traditionally accepted as a seat for the traditional court or at the time and place determined by the royal counsel and/or presiding officer…” 
In most traditional communities, places of sitting of traditional courts are well known and recognised.

2.4
FAMILY LAW AND DOMESTIC VIOLENCE RELATED CASES

JOASA does not support an approach that completely takes family law and domestic violence cases away from the traditional courts. 

This is because our experience is that these cases do feature in one way or another before traditional courts. 

The way domestic disputes get handled before elders in most black families connotes a rule for traditional leaders as well because at family gatherings, it is black customs and rules that are under focus and traditional courts can better understand them.

While we should consciously take away aspects around the custody of minor children and do away with customs like “ukungena” where the woman involved is not a consenting party, “ukuthwala” and other practises that might offend the provisions of the Constitution, traditional courts can rule on the question of the repayment or otherwise of lobola for example which would never have featured, had the parties not subscribed to some set of customary rules. 

Where the parties were married according to customs, traditional courts should be able to rule on questions revolving around initiation schools for boy children if the parties do not agree thereon.

Taking away completely the whole purview of domestic violence and family law may harness instead of promoting access to justice thereby provoking an inclination to self justice. 

Amounts at play these days that make for prices being asked for lobola, clearly demonstrate that a serious sense of discontent can emanate from such issues and it would not be a surprise if a party were to take the law into their hands because of lobola disputes.

Inter family marriages that are in conformity with black customs may lead to other disputes for example disputes around object of worship in the African religious sense as well as questions on  traditional health systems where minor children are concerned.

2.5
THE ROLE OF HOUSE OF TRADITIONAL LEADERS

JOASA views that houses of traditional leaders should have a role in processes pertaining to traditional courts. This should run through like a thread from designation of presiding officers, making inputs on the training needed and other relevant issues. Such an approach will help enhance the independence of traditional courts. The same houses of traditional leaders should also play a role in assisting certainty and development around traditional rules and customs. 

We also recommend that in making regulations the Minister should do it in consultation with the House of Traditional Leaders.

2.6
THE INTERPHASE BETWEEN TRADITIONAL AND MAGISTRATES COURTS

It is vital to avoid the pace and rate of finalisation of cases emanating from the traditional courts getting negatively impacted upon because of the dynamics at magistrates courts. As such a case flow modality for appeals and reviews of cases from traditional courts by magistrates should be subject to firm case flow principles. 

This is because as is clear now there are no backlog problems in traditional courts.

3. NEED FOR THOROUGH TRAINING

While we appreciate the recognition by the law-makers of the need for training as contemplated in section 21, we are of the view that since this aspect is very important it should not be left for the Minister to regulate alone, but should be supervised by the Legislature. The supervision could be by the provision in the statute providing say for a minimum period of training that the regulations should provide, or to require such regulations to be submitted to the Parliament before being gazetted as provided in section 39 (2) of Act 32 of 2007. Another suggestion could be for the Parliament to approach some of the academic institutions with a view of them creating a new diploma or qualification that would have in its curriculum courses necessary to achieve the aims of this Bill. In that case a pre-requisite could be expressly provided for in the Bill requiring all candidates for being appointed as presiding officers to have completed such a qualification. The reasoning behind this submission is that from the Bill itself, it is very clear that presiding officers will need a thorough knowledge on Constitutional Law, Criminal Law, Civil Law, General Principles of Law and even Customary Law, which for some time now had not been practiced in our communities.

4. CONCURRENT JURISDICTION WITH SMALL CLAIMS COURTS
Section 5 of the Bill gives the Traditional Courts (the courts) jurisdiction to hear and determine certain civil disputes wherein the value involved does not exceed the amount determined by the Minister (of Justice and Constitutional Development). It would appear this provision will give the courts jurisdiction of matters that otherwise would be falling within the ambit of the Small Claims Court – see the preamble and section 15 of Act no. 61 of 1984 (the Small Claims Court Act). Obviously, some of the matters that were destined for the Small Claims Courts would now be channelled to the courts. There is no clear indication in the Bill as to what would determine if the matters would deserve to be heard by the courts or by the Small Claims Courts. Can it be presumed that the Small Claims Court in light of the Traditional Courts Bill will now be irrelevant for all the areas where there would be the courts? Can the party wishing to institute an action choose between the courts, the Small Claims Courts and the Magistrates Courts as to where to institute such an action?

5. CONCURRENT JURISDICTION WITH MAGISTRATES COURTS
Section 6 of the Bill gives the courts jurisdiction to hear and try certain criminal offences listed on the Schedule. This provision raises a number of concerns. The Schedule referred to provides as follows: 

“Offences which may be tried by a traditional court under section 6:

Theft, whether under the common law or a statutory provision, including the theft of stock where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette.

Malicious injury to property, where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette.

Assault where grievous bodily harm has not been inflicted 

Crimen injuria, where the amount involved does not exceed an amount determined by the Minister by notice in the Gazette.

We do not understand how crimen injuria (which is defined as unlawful and intentional impairing of the dignity of another) can be measured in terms of monetary value. If the allegation is that A has insulted B using vulgar words, there is no way that pecuniary value can be attached by the minister as long as this refers to criminal offence. Our views could be different if this referred to a civil litigation attached to this offence.

Equality before the law: The courts cannot impose certain penalties such as imprisonments after convicting the suspects appearing before them. Any person who is summoned to appear before the courts for any of the offences listed in the Schedule knows it in advance that there is no way that he would receive imprisonment as a sentence or an alternative to a fine. This is not the case when a person appears in the District, Regional or High Courts which also have jurisdiction to try all the offences listed in the Schedule. Depending on the discretion of such a court, a suspect can receive a fine carrying imprisonment as an alternative or even just direct imprisonment; for the same offences. How can a teenager who gets arrested for theft of a chocolate at Hillbrow (which does not have a traditional leader or traditional courts); facing any kind of sentence the courts may impose feel that he/she is receiving equality before the law as Mr. Ratshibvumo who has been summoned (as opposed to being arrested) to appear before the traditional courts over stock theft; for which he is guaranteed not to be sent to jail?

Does the complainant or a victim of a crime choose which law enforcement agency to approach between the traditional courts and the police or national prosecution authority (NPA)? It appears the prosecutors working for the NPA are not allowed in these courts. Can a party decide to take the matter to the police and the NPA if he/she feels the matter was not adequately treated the way it would have been dealt with if there prosecutors were involved? What if the accused being hauled before the courts feels he would receive justice if the matter was before the courts were he would be allowed legal representation? Should the Bill not provide for these procedures and circumstances under which the complainant or the accused can choose a court to deal with the case?

Section 106 of Act 51 of 1977 allows special pleas such as the autrefois acquit and the autrefois convict. Can the accused appearing before the District, Regional or High Courts raise these pleas after being convicted or acquitted by the traditional courts?

It is our suggestion that the Bill also makes an indication if the convictions by the courts would be sent to the Criminal Record Centre to be used as records of previous convictions in the other courts such as the District, Regional or High Courts. This aspect also impacts on equality before the law.

6. CONSTITUTIONALITY OF TRADITIONAL COURTS 

Section 7 distinguishes the traditional courts from the courts as defined in the Constitution of the Republic (see section 166). All that this section implies is that the traditional courts are not courts of law but tribunals. One wonders why then should they be continually referred to as the courts not tribunals. We are of the view that if they are to be referred to as the courts, they should also operate as such. If they are tribunals as this section suggests, they should be treated as such.

The concern is that if the traditional courts are not the courts as defines in section 166 of the Constitution, why should they have powers of the courts such as when the fines they impose are to be executed? It would appear as if the provisions of section 7 attempt to make the traditional courts similar to a number of statutory bodies that have the powers to impose fines such as in disciplinary hearings. An example would be the Heath Professional Council of South Africa which though it can impose fines and a number of sanctions (through its disciplinary tribunal), they do not have the force of the court judgments. For their enforcements, parties still have to bring actions before the courts to recover any cash for a fine imposed. It is our view that the legislation has to make it clear: either traditional courts are courts or they are not courts of law. 

If traditional courts are not the courts of law as contemplated in the constitution, surely no person can have a previous conviction listed with the Criminal Record Bureau as having criminal records if such records were the convictions by the traditional courts. The Bill can be open to constitutional challenges in this regard. 

Again, if the traditional courts are to be viewed as courts not tribunals, section 9 (3) (a) of the Bill would be in contravention of the Constitution of the Republic, especially section 35 (3) (f) and (g) thereof which provides for the right to a fair trial which includes a right to legal representation when standing trial before the court, even at the State’s expense.

Kindly take notice that there is no similar description for the Small Claims Court and as such the Small Claims Courts have always been regarded as being part of the Magistrates Courts.


It is our submission that unless the Traditional Courts are “courts” as defined in the Constitution of the Republic, section 11 (d) which elevates the orders of the courts to those of Magistrates Courts would also be unconstitutional. 


7. PROCEDURE OF THE TRADITIONAL COURTS: SECTION 9 

We are of the view that the courts shall stand or fall depending on the wording of the procedures to be followed. Although there are diverse cultures and practices in South Africa; we are of the view that the Legislature can provide for some uniformity which can be attained without loosing the roots of the culture. This is because with all the different cultural practices and the practices of traditional courts having been abandoned for years in some corners; some skeletal guidance could be necessary at least to have some uniformity in the traditional courts in various provinces so as to maintain equal treatment by the courts.

8. APPEALS AND REVIEWS 

There is a concern as to whether the Magistrates Courts have been geared up and made ready for this extra responsibility. This we say while mindful of the fact that in light of the recent legislation, more staff members such as clerks trained in civil matters and in divorce matters will be needed in the Lower courts soon. Before that could be implemented, another need is now being created by this Bill in respect of clerks who will have to deal with volumes of appeal and review matters from the courts.

Another pressing issue is the preparation of magistrates for this extra responsibility. It is true that as law students at various universities, indigenous or customary law is one of the subjects that are taught. However, it has been many years since these courts have not been recognised and as such non-functional. Again, customary practice in South Africa varies from one tribe or clan to another. The concern for the magistrates and I suppose for the judges would be lack of legislated procedure to be followed by the courts during trials so as to be able to have a uniform kind of reviews and appeals throughout the country irrespective tribe or clan. Just as suggested in no. 7 above, we are still of the view that some procedure in trial proceedings be enacted to guide the courts. In so doing, the role to be played by the appeal courts would have been defined well.

Language problems: On the face of it, it would appear as if there may not be a problem reviewing or hearing appeals since section 18 provides that the courts should record the proceedings including summary of facts, judgments and orders made. However, on close scrutiny one realises that the problem of language of record for the courts which the Bill steered away from addressing is just a problem waiting to happen. It is obvious that the courts are likely going to be conducted in the language used in the area for its jurisdiction which could be any of the South African 11 official languages. We have no qualms over that. After all that would contribute in promoting other official languages in the country besides English and Afrikaans. The concern we have is over the appeal or review procedures. The magistrates throughout the country have not been placed in their respective jurisdiction with any consideration of their fluency in languages spoken in the areas. In fact with the need to balance the social imbalances of the past, magistrates have been posted throughout the country mainly to balance the racial and gender imbalances of the past. There are a number of judicial officers who are not conversant with languages spoken in their areas of jurisdictions. In fact if one considers the fact that as of December 2007, African magistrates in the Lower Court judiciary as a whole made only 38 %, a problem in communication barrier is bound to happen.

It is unfortunate that although as of the downing of our current democracy we have 11 official languages, the official courts’ language is still limited to English and Afrikaans. Cases still have to be interpreted into English or Afrikaans even when the accused, the witnesses, the prosecutor, the lawyer and the presiding magistrate understand one of the official African languages so as to allow smooth reviews and appeals to the High Courts where the judges conversant with such African language may not be available – See S v Damoyi 2004 (1) SACR 121 (C). In this case the Cape High Court lamented the fact that the departmental policy makers have yet to come with a clear language policy for courts. We echo the sentiments of the High Court that if the court language issue is sorted out the sooner, this would also clear the way for the traditional courts. The headnote of the case referred to above is hereby quoted:

Despite a period of time having elapsed since the advent of the democratic order, the use of official languages in court proceedings has not yet been resolved. This situation is capable of and has the potential for costly implications in the administration of justice. If parity of the 11 official languages were to be adhered to in court proceedings it could result in a considerable strain on resources which could, in turn, impact negatively on the quality of service delivery and efficiency in the administration of justice. It is evident that in terms of s 6(2) and (4) of the Constitution of the Republic of South Africa Act 108 of 1996 both the national and the provincial governments have a constitutional duty to realise the objective envisaged in the aforementioned subsections, not only as regards the affairs of either the national and provincial governments but also as regards the conduct of court proceedings. Section 35(3)(k) of the Constitution does not confer on an  A  accused person a right to have a trial conducted in the language of her or his choice, but merely confers a right to be tried in a language that she or he understands, or, if that is not practical, to have the proceedings interpreted into such a language. This falls short of addressing the parity of the use of languages in court proceedings. The solution to problems involving official languages in court proceedings could be the introduction of one language of record in court proceedings. Such a course would not only be economical but would be in the best interest of justice. English is already a language used in international commerce and international transactions are concluded exclusively in the English language. It appears, therefore, that sanity would tip the scale in favour of English as the language of record in court proceedings, particularly in view of its predominance in international politics, commerce and industry [own emphasis].

9. TRANSFER OF CASES: SECTION 19
We have few reservations over the provisions of section 19 (2) of the Bill. First, the bodies authorised to transfer matters pending before them are tabulated as “a prosecutor, a magistrate and a commissioner.” A judge has been omitted for reason we do not know. This we raise because there is no case too small to be tried by the High Court as a matter of principle. The prosecutors have directives compiled by the NPA in terms of which they decide which matters to try in the High Courts, Regional Courts or District Courts even in matter were all these three levels of courts have concurrent jurisdiction. Thus depending on the profile of a suspect, a case of crimen injuria or assault can be tried in the High Court whereas such cases are also triable in all the Lower Courts and now it would appear, also in the traditional courts.

10. CONCLUSION

The implementation of this Bill should be pre-costed to avoid pitfalls that were seen with a host of other well intended pieces of legislation.

A notable mind shift is also necessary for magistrates who will be involved in work relating to traditional courts, because if that is not done we shall see the ills of colonial and apartheid eras repeating themselves through it (The Bill).

If well implemented, this Bill should assist greatly in ensuring an easy, affordable and prompt delivery of justice of the benefit of many societies.

Disputes stemming from rural areas and spilling into urban areas may need to be catered for. It is JOASA’s view that through the assistance of houses of traditional leadership some centres may be set-up in urban areas to deal with some disputes where both parties submit to the structure. That would save them costs of travelling back to their villages where all the witnesses and parties find themselves in the urban area. 
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