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FINANCIAL INTELLIGENCE CENTRE AMENDMENT BILL: GOVERNMENT’S RESPONSE TO COMMENTS RECEIVED 

Presentation to PCOF – 13 May 2008
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	13.
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	5.
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	14.
Banking Association of South Africa (BASA)

	6.
South African Institute of Chartered Accountants (SAICA)
	15.
Independent Regulatory Board for Auditors (IRBA)

	7.
Casino Association of South Africa (CASA)
	16.
Law Society of South Africa (LSSA)

	8.
Post Office
	17.
Johannesburg Stock Exchange (JSE)


	9.
Standard Bank (Std Bank)
	


	Submitter
	Issue
	Treasury/FIC Response

	SPECIFIC ISSUES

	SAIA

CASA, JSE

LSSA

BASA

JSE, Std Bank

Std Bank
	Clause 1 of A/B: Definitions (S1 of principal Act)

Definition of ‘non compliance’ cannot have the same meaning as ‘comply’.

Definition of ‘this Act” – question raised whether directives and exemptions will be in the public domain as it is not possible to comply with undisclosed requirements.

‘non compliance’ – definition is untenable as the ordinary meaning entails a failure to comply. Any act or omission creates problems when enforcing the Act particularly taking into account the large number of persons who have the discretion to decide that non-compliance has occurred. Confusion arises when you equate positive concept eg ‘comply’ with its negative counterpart ‘’non compliance’.

Definition of ‘this Act’ means that directives will trump an Act of Parliament. 

Definition of ‘this Act” – any regulation, order or determination made or directive or exemption given under this Act” – definition breaches the Constitutional distinction between Parliament and executive organs of government – suggestion delete new additions.

Inclusion of an order, determination, directive or exemption given under the Act is wide and gives such instruments statutory status without parliamentary approval or being gazette.

Who will provide oversight that the directives are not in conflict with any other law.
	Understood. Already corrected in Bill as tabled.

Accepted. NT will propose an amendment to clarify intent.

Understood. See earlier comment.

Accepted. NT will propose an amendment to clarify intent.
Accepted. NT will propose an amendment to clarify intent. 

Accepted. NT will propose an amendment to clarify intent.
Not accepted. Directives in conflict with law are null and void.

	SAICA

LOA

CASA

BASA

IRBA

Std Bank
	Clause 2 of A/B: Application of Act (New section 1A)

Some industry specific Acts have similar provisions which may make the Act difficult to interpret. Recommends an alternative mechanism to resolve conflict eg MOU’s.

The implications created by the new powers under FICA justify a detailed reference to specific acts targeted and the relevant sections of such Acts. 

‘of’ should be replaced with “with” in heading.

( c) “facilitate effective supervision and enforcement by other supervisory bodies” and 

Section 4(g )

· FIC becomes a super –regulator – potential for conflict;

· Regulatory overlap;

· Schedule 2 needs to be amended.

Inappropriate for FICA to override all other legislation.

Does this apply retrospectively?

S1A – FICA’s prevalence over other Acts save the constitution may lead to conflict and an erosion of existing sector specific legislation.
	Not accepted. MOUs already provided for (see clause 13). Industry specific laws with similar provisions that are not in conflict with the principal Act may be applied.

Not understood.

Accepted. NT will propose an amendment to correct term used.
(Clauses 3 and 4)

Not accepted.

Not accepted. 

Accepted. Process underway.

Not accepted. Only in case of conflict i.e. where supervisory body prevented from functions in terms of principal Act.

No.

Not accepted. See earlier comment.

	CASA

LISPA
	Clause 3 of A/B: Objectives (S3 of principal Act)

The powers given to the Centre and SB are too wide and fail to take account of controls in the highly regulated nature of licensed casino operators.

3(2)(a) seems to wide as it could relate to other Acts eg FAIS. Is it the intention to also report non-compliance with other Acts to FSB.
	Not accepted. S3 of the principal Act relates to the Centre’s objectives which are expanded by the amendments.

Not accepted. No problem in principle if Centre reported non-compliance with other Acts to supervisory bodies.

	SAICA

CASA

Compliance and Risk resources

IRBA
	Clause 4 of A/B: Functions (S4 of principal Act) 

Clarification is required of what ‘other persons’ are envisaged.

Reference to ‘recommendations’ In terms of section 44(b) elevate a recommendation to a legally enforceable obligation. Even if a SB has a good reason for not proceeding to ensure compliance, the Centre can still go ahead. The NGB will be obliged to implement the recommendations of the Centre as it has no way of knowing whether if it does not do so the FIC will later embark on a course of action. This added obligation will have PFMA implications as it will be difficult for NGB to foresee the cost implications. Should make provision for the Centre to proceed if the SB ‘on good cause’ failed to enforce compliance. This would require a measure of prior consultation.

Section 44(b) also extends to failure to comply with ‘any rule or guideline’. ’rule’ should be deleted as the only reference to rules in FICA is to the internal rules. ‘guidelines’ is only referred to in 4(c). Guidance notes do not have the force of law. It is inappropriate to impose the FIC’s interpretation of its legislation in the form of guidance notes upon bodies regulated by it and render punishable non-compliance with any guidelines issued by FICA. This should be revisited. The same approach should be taken for ‘order’, ‘determinations’, and ‘directives’. The issuing of directives confers lawmaking functions on supervisory bodies and/or FIC and the parameters for compliance with FICA should be clear in the legislation to promote certainty and uniformity of approach.    

4(e) will add value to SA’s AML/CFT framework if it is effectively implemented with input from public and private sector stakeholders

S4(g)(ii) Concern that the FIC has the power to override the regulator of the profession. Concern that the FIC can recommend to the regulator to issue a directive or issue it themselves if the regulator does not.

Concern over the concentration of powers to the Director of the FIC.

Concern that the administrative penalties for FICA are higher than those provided for a serious audit failure.

Concern over capacity and resources to fulfil functions.

Duplication of processes such as inspections.
	Other persons to whom the principal Act applies.

Not accepted. Implementation of section 44(b) dependent on discussion and reaching agreed position between Centre and supervisory body.

Not accepted. Rules would refer to rules made by supervisory body in terms of its own rule making power. Has no bearing on Centre’s functions.

Noted.

Not accepted. Only applied if regulator’s position is that does not apply its powers and functions in respect of money laundering compliance.

Not accepted. Director is functionary who nominally acts on behalf of Centre.

Not accepted. Relevance of penalties for audit failure not clear. Different types of failures with different consequences.

Not accepted.

Not accepted. Supervisory body should take responsibility for inspections as part of supervisory system and apply process it believes to be appropriate.

	BASA
	Clause 8 of A/B: Section 30 of principal Act

Cross border cash conveyance has not been implemented and the process is unclear.
	Not accepted. Process will apply to individuals not businesses. When process takes effect it will have to be implemented in accordance with international best practice and standards.

	SAIA, LISPA, CASA, Std Bank

LSSA

SAICA

Post Office

SARB

BASA

IRBA


	Clauses 10 & 11: Sharing of Information (S36 & S40 of principal Act)

Sharing of Information – “any information” is too broad 

Might be disadvantageous to AI esp where information is competitive in nature. There should be a qualification similar to 45B(5)(b).

Constitutional challenge could arise if legal professional privilege is not extended to sharing of information that is covered by privilege.  

Certain types of information should always be made available to other supervisory bodies and this could be specified in MOU’s. However allowing the Centre to make any information available to an organisation affected by/interest in it is too wide. ‘affected by’ and ‘interest’ should be defined. Comma after ‘department’ to be replaced by ‘or’. Reference to ‘self regulatory association’ requires clarification.  

The information should only be shared prior to notification of AI. 

It is suggested that 36(2) be amended in line with subsection (1).

Confidentiality of information undermined and recommends deletion of new section under section 40.

Unclear on what grounds the Centre can decide not to disclose information that effect IRBA.
	Not accepted. The information cannot be disclosed to private sector institutions such as competitors. Disclosure to any organization must be in line with that organization’s functions and mandate as it applies to the objectives of the principal Act.

Accepted. NT will propose an amendment to extend privilege to provisions relating to inspections and directives.
Misinterpretation. 

Not accepted.

Not accepted. Alignment with subsection (1) will result in the wording to be too restrictive and hinder application of the section in as far as it relates to the categories of information that must be provided to the Centre. 

Not accepted. No reason in principle why information from inspection should not be shared to promote functions of other public sector organs.

Not understood. Nothing in these sections provides that the Centre should refuse to provide information.

	LSSA
	Section 37 of principal Act

Concern raised about the affect of the Bill on legal professional privilege. It is recommended that the protection of s37(2) should extend to s43A, 45A, 45B, 45C and 70.
	Accepted. NT will propose an amendment to extend privilege to provisions relating to inspections and directives.

	SAIA

LSSA

SAICA

CASA

BASA

IRBA

JSE

ABSA
	Clause 12: Directives (New section 43A) 

43A(3) should have reference to reasonable time limits.

Independence of the legal profession is threatened as Centre will issue directives if LSSA fails to do so and the LSSA can issue directives only after consultation with the Centre. Centre will also be able to issue directives to advocates through s29. 

A section should be added to ensure that directives issued by the Centre do not conflict with legislative and regulatory requirements of other SB.

Directives have the potential to turn FIC/SB into law-making and law enforcement entities, do not promote legal certainty, facilitate abuse of power with relief being available only after the time consuming and costly mandatory processes contemplated in the Bill have been exhausted. 

43A(1) - Notification in the Gazette should not be the only means of communication.

43A(2) wrong reference to 54(1).

‘regarding the application of the Act’ creates unfettered powers not only to make law but also to interpret the Act. These powers are usually assigned to a court. The provisions may be open to constitutional challenge. 

43A(3)- The powers are wide and there is no provision for consultation or interaction between the regulators and the institutions and seems to be preoccupied with establishing dominance of the FIC/SB over the institutions.

Directives constitutionally challengeable in terms of the definition clause of “the Act”.

Directives in the definition clause of “the Act” elevate the status of directives to that of quasi-legislative powers.

S43A (3)(a)(ii) is in conflict with S26 that requires a warrant for the Centre to access documents. Clarity must be provided on the circumstances as to when the Centre would require a warrant and when it would not.

Does “after consultation” mean approval or retains its normal meaning

Insert “with” before the words “the centre”.

The directive is given the force of regulation without ministerial adjudication and this could be constitutionally challenged.

The bill is silent on whether consultation will occur prior to non-compliance with a directive and since this carries significant sanction, this would fall foul of natural justice.

The bill is silent on any control measure on the issue and publication of a directive – the FIC is given the exclusive jurisdiction to pronounce on a directive without any supervisory body pronouncing on the content or validity thereof.
	Not necessary.

Not understood how this threatens the independence of the legal profession. Directives, whether issued by supervisory body or Centre can only relate to compliance with obligations under the principal Act. Same applies to directives relating to s.29 in so far as s. 29 applies to advocates.

Not necessary.

Not accepted. See Section 1. NT to propose amendment to provide clarity.

Not accepted. Gazette is only formal communication. Does not exclude other channels of communication.

 Not relevant to this text.

Not accepted. Act provides with Centre with function to provide guidance. No infringement on Constitutional rights.

Not accepted. Powers of this nature are not unreasonable for supervisors.

See earlier comment in respect of definition of “this Act”. NT to propose amendment to provide clarity.

See earlier comment in respect of definition of “this Act”. NT to propose amendment to provide clarity.

Not accepted. Different applications with different objectives.

“after consultation has it ordinary meaning i.e. consultation, not consensus.

Not accepted. Directives accepted instrument of supervision.

Not accepted. However, NT to propose amendment to give comfort (signpost PAJA).
Not understood.

	LISPA

BASA

IRBA

Std Bank
	Clause 12: Registration (New section 43B)

Most AI’s are already registered ito other Acts. Registration is costly and time consuming which will now be duplicated by the Centre. 

Section 4f – registration – costly for banks that had to register in other regulatory environments.

Ring-fence registration to institutions not supervised by one or other regulator.

Concern over multiple registration by financial service providers.

Concern that non-registration by persons who are not aware that they are accountable institutions can be criminalised.

Costly and duplicated – Standard bank suggests that the bill excludes institutions registered under one of the supervisory bodies.
	Registration with other bodies is not registration as accountable institutions. No basis to speculation about costs of registration.

Not accepted. No fee required and simple implementation

Not accepted. Purpose is to have registration as accountable institution.

Not accepted. Dependent on implementation.

Not accepted. Dependent on implementation and facts of each case.

Not accepted. See earlier comment.



	SAIA

IEASA

SAIA

IEASA

LSSA

SAICA

LOA

CASA

SARB

BASA

IRBA

JSE

ABSA
	Clause 13: Extended powers of supervisory body (S45 of principal Act)

‘suitable person’ is not defined. A definition is needed.

S45(1B)(f)(ii) ‘…continued availability of human…’ Consideration needs to be given to AI who outsource administrative processes and who do not receive complete/timeous information from administrators/brokers.

S45(1B)(f)(ii) which would require that ‘…continued availability of human…’ be a factor to be considered in whether or not to issue a Fidelity Fund Certificate. This suggests setting minimum criteria for compliance recourses. 

S45(1B)(g) ‘fit and proper’ – recommends provision be made for rehabilitation and guidelines as in (FAIS).

EAAB could refuse a FFC who has directly/indirectly not complied with FICA or involved in ML/CFT. 

S45(1A)(a) ‘…legislative mandate’ LSSA has no legislative mandate.

S45(1)(c) – the independence of profession is threatened by the requirement that LSSA must submit reports to the Centre of action taken.

Proposal is supported as it will avoid duplication and recommend that MOU’s include provisions to avoid scenarios envisaged in 45B(6)(a).

It is unclear if AI will be consulted in the process of drafting MOU’s between the Centre and SB. It is not clear if AI will have access to MOU after it is signed.  

45(1B)(b) and (c)- powers are wide. It would appear to suggest ‘this Act’ empowers a SB to delegate the functions which it has in terms ‘another Act’ which it is assumed is not the intention of the drafter. Should read ‘any power afforded to it in this Act’.

The delegation of powers to ‘any suitable person’ is overbroad, may be open to abuse or misjudgment. The question is raised whether powers should be delegated at all.  

45(1B)(d) the catch all reference to ‘any measure’ seeks to justify conduct of any kind on the part of a SB. 

45(1D) The Act itself should determine the parameters of interaction between the various government agencies and a contract is not the appropriate vehicle.

Clarity is required on the circumstances in which SB are expected to enforce provisions of the Act against entities which are not regulated or supervised by the SB eg inspections.

Subsection 45(1B)(g) – “fit and proper” standards including covering terrorist and other related activities”  maybe difficult to interpret given SA history and those that have served their sentences.

Concern over parallel powers – one set for FICA and the other for APA.

Concern over trying to defray expenses by levies on registrants who may not be accountable institutions.

Commented that reference to other acts without the amendments being gazetted and inviting comments is inappropriate.

No mention of secrecy an institution owes to its clients.

No mention of the retention of privilege documents.

Provision for the inspector to place any documents in the public domain could result in the publication of privileged and confidential documents. By obviating the need for a warrant, overrides a reasonable test and removes checks and balances prior to an inspection.
	Not necessary.

Not accepted. This refers to licensing conditions which determine the requirements for doing business.

Correct. Noted.

Not clear.

Correct, no relevance.

Understood.

Unclear how informing Centre impacts on independence of the profession. Centre needs to be aware of actions taken in respect of compliance with the principal Act.

Noted.

No – MOUs do not concern accountable institutions. Unclear what underlies this comment.

Not accepted. No reason in principle why delegation of other powers cannot be authorised in the principal Act.

Not accepted.

(1B)(c) Unclear. Not accepted.

Not accepted. Legislation is inappropriate to regulate interaction of government agencies.

Not required.

Not accepted.

Not accepted. Supervisory body has choice of appropriate powers depending on circumstances.

Not accepted. Budgeting and recovering costs for supervisory body to determine.

Not accepted.

Not accepted. Secrecy does not apply in context of inspections.

Not accepted. Inspection information cannot be made public.

Not accepted. Not relevant in context of inspections.

	SAIA

LSSA

SAICA

SAPO

LISPA

LOA, IRBA

CASA

BASA

JSE

Std Bank

ABSA
	Clause 14: Inspections (New S45A, 45B)

‘suitable person’ should be defined.

The power of the Director to appoint inspectors means that LSSA employees will be appointed as inspectors by Director and will determine remuneration, powers etc.

LSSA will only have the power to inspect after consultation with the Centre on that inspection. 

Provision should be made to coordinate inspections by different SB who supervise same AI to avoid undue disruptions and duplication of costs.

45B(1) “at any reasonable time’ to be changed to ‘during ordinary working hours’. The notice period should also be specified in this section.  

45B(5)(b)(iv) ‘in the public interest’ requires clarification.

45B(2)(a) provision should be made for a natural person to be able to be accompanied by another person.

45B(2)(d) & (e) is too wide – should only be able to inspect documents relevant to the inspection.

The powers to inspect afforded to the Centre are too wide. The powers must be described in detail to ensure access to documents is limited to compliance with FICA and rights of privacy of clients are not infringed. The requests for information must be subject to reasonability test. The power to share information gained during an inspection are not limited to information relevant to combating ML/CFT. The unlimited powers to demand information raises concern around issues of privacy, consumer protection and constitutional rights ie self incrimination. Powers should be curtailed to protect these rights.

45B(1) ‘where appropriate’ is left to the discretion of the inspector and may lead to abuse.

Although prior notice would defeat the objectives of an inspection but in such cases it is usually prudent for the Act to provide guidelines as to as to when a departure from the requirement of reasonable notice would be justified’.

Where terminology such as ‘suspicion’ or ‘opinion’ occurs it should be qualified with ‘reasonable grounds’.

“on reasonable grounds’ should be added after ‘in the public interest’.

45B(6)(a) The impact of the Bill elevates ‘recommendation’ to a legally enforceable obligation and should therefore be replaced by the word ‘instruction’ wherever it occurs.

45B(7) The question is posed whether unscheduled warrantless inspections are justified and whether it serves the purpose of furthering the regulatory scheme. 

Section 45 (5)(b) (ii) and (iv) – unclear in terms of circumstances of a legal proceeding and “public interest” is not subject to checks and balances.

Commented that a supervisory body should not have to consult the Centre if it needs to conduct an inspection immediately based on information received.

Do not see why there is a distinction between other and planned routine inspections and the need to consult the Centre on the former – as it might be difficult to make the distinction in practice.

S45B(7) is in conflict with S26 as S26 has not been amended to exempt any circumstances that a warrant is required.

S45(1B)(g) – “hold office” and “fit and proper” needs to be clarified as it may be confused with the definition in FAIS – suggestion that “fit and proper be deleted and replace with “ found guilty of an offence in terms of POCA/ FICA or POCDATARA.

Concern that the FIC is the super-regulator – duplication and uncertainty might arise and the FIC should be given powers only over unregulated accountable institutions.

S45B(2)(a) can include employees who have reported suspicious transactions to be questioned and that will conflict with S38 – questioning should not include reporters of suspicious transactions – this should apply to the Appeals Board right to call witnesses.

S45B(2)(b) and S45(2) (d) should be limited to documents and data that are relevant to the inspection at hand. 

S45b(2) 9e) should not be permitted under any circumstances but be copied on the premises.

The word ”any” provides for seizure wider than the ambit of the act.


	Not necessary.

Misinterpretation.

Misinterpretation. Clause only applies in case of specific inspections where concerns exist.

Agreed – MOUs.

Not accepted.

Not accepted.

Not accepted. Sufficient protection is provided for in the Act. 

Not accepted. Ss(1) determines scope of inspection as being done “(f) or the purposes of determining compliance with” the principal Act. Must be able to access information to find what is relevant to money laundering compliance.

Not accepted. Client’s rights to privacy, consumer protection and self-incrimination not relevant to money laundering compliance inspections.

Not accepted.

Noted.

Not accepted.

Not accepted.

Not accepted. See earlier comment.

Not accepted. Not unscheduled.

Not accepted.

Not accepted. Consultation only applies to non-routine inspections and is necessary to coordinate actions in respect of persons or institutions that may be subject to inspection/investigation by more than one entity for the same conduct.

See above.

Not accepted. See earlier comment.

Not accepted. Intention is that criminal background etc. be included in any “fit and proper test” including FAIS.

Not accepted. See earlier comment.

Not accepted. Ss(1) makes it clear that inspection is carried out “for the purposes of determining compliance with” the principal Act.  Cannot be used in respect of investigation of reports.

Not accepted. See earlier comment.

Not accepted.

Not accepted. S45B(2)(f) refers specifically to evidence of non-compliance with principal Act.

	SAIA

SAPO, BASA

LISPA, CASA

LOA, CASA

IRBA

ABSA

Std Bank


	Recovery of costs of inspection

It should be limited to instances where a breach has occurred and should be recouped from penalty imposed as is possible in General Financial Services Law Amendment Bill. 

S45B(4) should be amended to included ‘reasonable and necessary’.

Why should the institution inspected pay for the inspection?

What the terms/conditions of payment.

What does the Centre pay for and what does the institution pay for.

SB already charge annual levies from AI to cover their functions. Is it the intent to recover cost eg flights, accommodation from AI. Especially where the AI is found to be compliant. It should be limited to ‘reasonable expenses directly incurred in the course of the inspection’.

The proposal that AI being inspected be burdened with costs of inspection is unacceptable. There is no distinction where misconduct is found or not. It may arise that AI who is found compliant will be crippled with costs of inspection. The Centre should not be able to recover costs and where misconduct has occurred the costs should be added to the list of factors to be considered in determining an appropriate penalty.

Guidance on when cost can be recovered or not from the inspected institution.

PFMA applicability on cost recovery.

Concern over the discretion of the Director or inspector on sharing information.

Costs: the bill does not provide for a limit on costs or what such costs may include.

Costs maybe too high for small and medium firms.

The Bill is silent on the accountability and use of discretion by inspectors.

Proposes that cost should only be recoverable when it is proven that the institution is grossly negligent.

Costs – cognisance should be taken of other practices and rates imposed by, for example, the SARB and FSB. Costs should be reasonable and the accountable institution be given due notice of such impending costs.
	Not accepted. Too limiting and may not apply to the funding models of all supervisory bodies.

Not accepted. Payment for inspection is not an uncommon practice among supervisors.

Not accepted. Dependent on model for each supervisory body.

Not accepted. See above.

Not accepted. See above.

Not accepted. Inspection will be carried out in furtherance of mandate – no PFMA implications.

Not accepted. See earlier comment.

Not accepted. See earlier comment.

Not accepted. Dependent on circumstances and exercise of discretion by supervisory body.

Not accepted. Inspectors accountable to supervisory body that appoints them. PAJA applies to administrative process and thus also to discretion by inspectors?

Not accepted. See earlier comment.

Noted, not excluded by discretionary provision.

	SAIA

LSSA

SAICA

LISPA

CASA

BASA

IRBA

ABSA

Std Bank
	Clause 14: Administrative Sanctions (New S45C)

There should be provision for a compensatory order as in SSA. 

The procedural process in the Bill for the imposition of administrative penalties is inadequate.

No fixed obligation to consult with the LSSA exists with regard to the imposition of administrative sanctions.

The adjudicative administrative powers given to the Centre in 45(1) particularly the financial penalties will result in administrative injustice.

45C(9) the publication of decision should be discretionary. Publication of less serious offences will serve no purpose and will not be conducive to the AI and SB working together to eliminate future violations. It should make provision for omitting names of 3rd parties involved.   

In 45C(1)(b) the reference to 45(1A)(f) should be 45(1B)(f).

45C(2)(b) is too wide.  Should refer to similar Acts not all laws.

45C(5)(c)- there is little evidence that the principles of administrative justice have been taken into account in drafting this section. It requires the FIC/SB to communicate the proposed penalty in advance of the final decision on the matter.

45C(6)(a) makes no provision for a decision not to impose any sanction. The section is premised on a presumption of guilt.

Provision of administrative and criminal charges for same breach. 

Clarity of “ whether the institution has previously failed to comply with any law”

Ability of individuals to pay large penalties

S45C(7)(b) question how a administrative sanction can be converted into a “civil judgment” without evidence, testing etc.

Penalties exceed that of those afforded to IRBA in its establishment legislation.

ABSA prefers an administrative penalties accompanied by remedial action as a more effective deterrence measure.

Criminal and administrative sanctions in its current form may have a litigious effect.

Multiple supervisory bodies with equal jurisdiction over an entity raise the concern that each supervisory body may sanction the entity separately for the same conduct. 

There is no maximum penalty set.

S45C (7) deems a penalty to be elevated to the level of a civil judgment/magistrate or high court – this may contrast with the powers conferred on the courts of law.

Proposes the deletion of reference to criminal sanctions to administrative sanctions.

Proposes that administrative sanctions be the first form of sanctions and where there is ongoing contraventions, be met with criminal sanctions.

The Bill does not provide any detail for due process before issuing an administrative sanction – such a sanction should only be applied if the institution has intentionally breached or grossly negligent of FICA.

Need for clear guidance on how administrative sanctions are determined and who determines that the sanction is commensurate with the offence.

It is suggested that details be provided on when administrative sanctions will apply vs criminal sanctions.

An understanding of how sanctions will apply to banks who comply with guidance note 3 that conflict with FICA requirements. 

S45C(7) – an individual may not be able to pay excessive penalties in 30day and will lose the right to appeal – this is surely not the intention?

Fines of up to R100 million are excessive in relation to criminal penalties and should be lowered.
	Not accepted. The nature of the offences (compliance) does not necessitate compensatory orders. 

Not accepted. However, NT to propose amendment to give comfort (signpost PAJA).
Not accepted. 45C(6)(b) provides for the Centre to consult with SB before taking a decision.   

Not accepted. However, NT to propose amendment to give comfort (signpost PAJA).
Not accepted. 45C(9) allows for decision not to be published if exceptional circumstances justify the preservation of secrecy.

Accepted. NT will propose an amendment to correct the reference.

Not accepted. It is only a factor to be considered and will not be a determining factor

Not accepted. Wording is in line with PAJA

Not accepted. The wording in 45C(1) is discretionary 

Correct. 

The wording is self explanatory.

A number of factors must be taken into consideration before imposing a financial penalty

Not accepted. The intention of the provision is to provide a mechanism to enforce an administrative order.

Not accepted. The nature of the offence and the diverse sectors it applies to warrants a wider range of sanctions.  

The decision whether to institute criminal proceedings or administrative sanction will depend on the nature of the contravention.

The issue of multiple SB will be dealt with through MOU.

Not accepted. Maximum penalties are set.

Not accepted. The intention of the provision is to provide a mechanism to enforce an administrative order.

Not accepted.

Not accepted.

Not accepted. The Centre/SB must take into account a number of factors before imposing a sanction.

Noted.

Not accepted. This will depend on the nature of the contravention in each instance and therefore can not be legislated.

A ‘guidance note’ does not fall within the definition of ‘this Act’. 

Incorrect. The financial penalty must be paid within a period specified in the notice. There is no reference to 30 days. A person has 30 days to file an appeal. The chairperson of the AB has the discretion to direct whether to suspend a decision pending an appeal.

Incorrect. Criminal penalties have been amended to bring it in line with financial penalties.

	SAIA

SAICA

CASA

LOA, CASA

CASA

BASA
	Clause 14: Appeal (New 45D, 45E)

45D(1)(b) should be amended to include ‘after becoming aware of the decision in paragraph (a).

45D(9) should include a provision for reasons why decision was reached.

45D(11)(b) contradicts 45C(7)(b).

45E Recommend inserting a ‘secrecy’ provision similar to section 45B(5)(a) but relating to information obtained by the AB when carrying out its function.

The establishment of the AB is a further attempt to insulate FICA from judicial reach.

45D(11)(b) unlike judicial procedure does not allow for the suspension of the operation of the decision appealed against unless specified by the Chairperson.  

45E(10)(b) – It is suggested that the dismissal of all members of the AB should result in the dissolution of the AB until the appointment of competent replacements instead of ‘caretaker members.’

45E(13) The funding by the FIC of the AB creates an inter-dependency which will raise questions on the impartiality of the AB.

S45D(1) (b) – the appellant should recover appeal costs, if they win from the institution that administered the sanction. 


	Not necessary.

Not accepted. The AB is not compelled to give reasons for decision.

Not accepted.

Not accepted. The nature of appeal proceedings are not the same as inspections in respect of the kind of information the inspector will have access to.

Not accepted.  

Not accepted.  

Not accepted.

Not accepted.

Not accepted. 45C(10) makes provision for the fees paid iro an appeal to be refunded to an appellant if the decision is set aside. 

	SAIA

SAICA

CASA
	Clauses 15 to 23: Offences (New S51A, 61A, 62A, 62B, 62C, 62D, Sections 54-70 of principal Act) 

62A(a) should include ‘wilfully’ to allow for exceptional circumstances

62A(c) – the question is asked how will ‘reasonable request’ be determined/tested.

Need clarification as to why the increase in fines and new penalties are so high.

62A(e) contains a incorrect cross reference.
	Not accepted.

Self explanatory.

The nature of the offence and the diverse sectors it applies to warrants a wider range of sanctions.  

Agreed. Already addressed in Bill as tabled.

	BROAD ISSUES

	LSSA

Land Bank

Transnet, LISPA

Transnet

IEASA

SAICA

LOA, CASA

Compliance and Risk Resources

CASA

ABSA

SARB
	The independence of the legal profession which requires that attorneys are free to carry out their work without interference or fear of reprisal will extend to the wide definition of ‘attorney’ as required in the Schedule to the Act. Non practicing attorneys will have to comply with the Act and be regulated by the Centre as far as FICA is concerned.   

The Bill will make inroads into the independence of the legal profession by making the profession and LSSA answerable to the Centre.

The LSSA has no supervisory powers and is a voluntary association and exercises its powers in terms of its constitution. The LSSA has no supervisory or enforcement powers. The Bill seeks to vary the constitution of the LSSA in violation of right to freedom of association ito s18 of Constitution. Bill imposes duties on LSSA that it cannot presently comply. If the power is delegated to regional law societies the enforcement will necessitate a deviance from the current manner of enforcing compliance. It will require that the disciplinary proceedings ito Attorneys Act follow a different procedural route.   

Clarity is sought on whether these amendments will apply to the Land Bank and how the Centre will administer and guide the Land Bank in the administration of the Act. The Land Bank is susceptible to ML and other illegal activities like other financial institutions and why is the Land Bank not specifically mentioned in the amendments.

The amendments are not carried through to Schedule 1 of the Act which refers to repealed legislation.  

A review of Schedule 1 will provide clarity as to whether major public entities listed in Schedule 2 of PFMA will be regarded as accountable institutions.

Given the EAAB’s lack of capacity the Centre might end up directly supervising the EA industry. Many of the obligations could be met by larger businesses but not by SMME’s as found in the majority of estate agents and some measure of relief should be granted to them.  By FIC’s own admission there is little evidence that the estate agents is a target for ML and the few occurrences could be dealt with by including attorneys and accountants as accountable institutions iro the registration of property.

There is confusion about the role of SAICA as it is not a regulator nor a SB listed in Schedule 2. Schedule 2 should be amended to update repealed legislation.   

The proposed model does not promote certainty with regulated institutions. The risk of duplication of regulatory oversight is increased by the co-jurisdiction afforded to the Centre and SB. The respective jurisdictions must be clearly demarcated.  

The amendments do not address a risk based approach that may be adopted by regulators and it is unclear if a risk based approach to regulation is foreseen as a matter of policy.

S43 does not address the compliance contributions that can be made by other role players eg wording in s43 is different from wording in s49 of Banks Act which recognizes the dynamics relating to role players by management and other stakeholders. Although s43 is headed ‘training and monitoring of compliance’ no reference is made of compliance monitoring in the provision the word ‘monitoring’ may be an indication of the intention behind the drafting of the section . Compliance officers will be directly impacted because ito s43 an accountable institution (IA) must appoint a person with the responsibility to ensure compliance. If a compliance officer ensures compliance then when management does not ensure compliance then the compliance officer will be held to account. This is not in line with international standards. A compliance officer that has appropriately advised management may be exposed to administrative sanction. S43 should be amended as follows- 

‘An accountable institution must-

(a) provide training to its employees to enable them to comply with the provisions of this Act and the internal rules applicable to them;

(b) appoint a person with the responsibility to assist management in discharging their responsibility to ensure compliance by the accountable institution with its obligations under this Act through the provision of monitoring and other compliance services.’

There are a number of challenges in the interpretation of various FICA requirements especially in view of the significant costs relating to compliance. Examples of provisions that require clarification include retention of documents or customer identification and verification. In an environment of regulatory uncertainty a compliance officers regulatory exposure is increased where administrative sanctions is imposed.

In view of the impact that FICA has on AI a mechanism to review the effectiveness of requirements that are imposed and to determine whether the regulatory objectives are being efficiently achieved. 

The additional supervisory and enforcement powers of the FIC constitute a major departure from the previous position where the FIC was the repository for the collection of information with the supervisory relationship existing between the SB and the AI. The additional powers will lead to duplication and sometimes eclipse the powers of SB.

The new powers are invasive and the elevation of the status of legally enforceable obligations eg guidelines, recommendations, etc is questionable.

Schedule 2 is incorrectly referenced and has not been corrected.

The bill does not provide for budgeting of supervisors to effect their functions. 

The FIC is elevated above other regulators and this might create arbitrage.

The FIC has been given regulatory powers over loosely or unregulated industries but the Bill does not provide for the scope of such businesses, the expertise needed or budgetary issues.

The FIC supervisory powers should be separated from operational day to day activities to avoid misconceptions.

A clause calls for tax numbers but an exemption obviates the need to comply. 

The compliance is a primary aim of FICA and ABSA encourages repealing the exemption.

There is a concern about the extent to which SB may be exposed to liability under the Bill. The following amendment is suggested.

‘78A. No liability shall attach to any supervisory body or, either in his or her official or personal capacity, to the head of such supervisory body, to any member of the board of directors of such supervisory body, or to the officers or employees of such supervisory body, for any loss sustained by or damage caused to any person as a result of anything done or omitted by such member, officer or employee in the bona fide performance of any function or duty under this Act.” 
	Independence of legal profession not impacted by amendments which relate to oversight of current legal obligations.

Exemptions made in 2002 means that FIC Act only applies to a defined list of transactions performed on behalf of clients which implies that only practicing attorneys are affected.

Noted. Process of amending Schedule 2 to the principal Act could include removal of LSSA depending on consultation with all bodies concerned. Issue already under discussion.

No problem in principle. Up to regional law societies to implement process that suits them best.

Land Bank is not an accountable institution and thus not affected safe insofar as s29 applies.

Amendments not aimed at updating Schedules – process delegated to the Minister of Finance.

See above.

See above.

Not accepted. Obligations on accountable institutions are current obligations, not introduced by these amendments.

EAAB has already been involved in inspection processes which included money laundering compliance.

Comment about FIC’s own admission is incorrect and irrelevant.

No role. SAICA is an industry representative body.

Not accepted. Not advisable to be rigid in demarcating roles and agreements between organs that perform public functions.

Irrelevant. Supervisory bodies are free to carry out functions on the basis that suits them.

Irrelevant. Bill is not aimed at amending existing obligation that applies to accountable institutions.

Noted, but irrelevant to this Bill which is not aimed at increasing obligations and therefore compliance costs.

Unclear. Could also include mechanism to determine whether provisions are implemented efficiently by institutions.

Incorrect. Supervisory body’s role is not diminished but enhanced by the amendments.

Incorrect.

Process of amending Schedule 2 is underway, but is dependent on consultation with all parties concerned.

Incorrect.

Irrelevant to the provision of the Bill.

Irrelevant to the provision of the Bill.

Irrelevant to the provision of the Bill.

Noted, but irrelevant to the provision of the Bill.

Not necessary as s78 of the principal Act already provides for indemnity for “any … person [other than somebody associated with the Centre] performing a function or exercising a power in terms of” the principal Act.
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