	REPORT TO THE PORTFOLIO COMMITTEE ON TRADE AND INDUSTRY

CONSIDERATION OF PROPOSED AMENDMENTS FROM SELECT COMMITTEE ON ECONOMIC AND FOREIGN AFFAIRS

	Clauses and  Amendments
	Rationale for the Amendments

	ADVERTISING ON INTERACTIVE GAMBLING: CLAUSE 15
1. Clause rejected.

That the following be a new clause:

Amendment of section 15 of Act 7 of 2004

15. Section 15 of the principal Act is hereby amended—

(a) by the substitution in subsection (2) for the words preceding

paragraph (a) of the following words:

‘‘Any advertisement of a gambling machine or device, a

gambling activity, [or] licensed premises or web site at

which gambling activities are available—’’; and

(b) by the substitution for subsection (4) of the following subsection:

‘‘(4) The Minister may, by regulation in accordance

with section 87—

(a) prescribe the manner and form for interactive gambling

advertising; and

(b) exempt any specific type of advertising or advertising

media from the application of this section ,if the

Minister is satisfied that the advertising is not targeted

at the general public.’’.


	This amendment is intended to retain the clause on advertising as provided for in the introduced Bill, wherein the Minister prescribes restrictions on online gambling advertising.
Various provinces had raised concerns about the ban or prohibition on advertising of interactive gambling.  

It was indicated that prohibition of IG advertising is unconstitutional and not in line with Gambling policy and research.  It was recommended that in line with other forms of gambling, this form of gambling should be allowed to advertise subject to current restrictions relating to promotion of responsible gambling.

The section on advertising is provided for in the principal Act (National Gambling Act No.7 of 2004) and such was originally prescribed in the Bill in accordance with the principal Act.  The provision on advertising in the Bill provided that the Minister would prescribe the manner and form for advertising through the regulations.  Strict measures can be applied to curb the extent of gambling.  

The Portfolio Committee on Trade and Industry had concerns about advertising interactive gambling and proposed that advertising interactive gambling be prohibited.  This resulted in the amendments in the Bill to prohibit advertising of interactive gambling.   Constitutionally, however, this position poses legal challenges and discriminates against interactive gambling as compared to other forms of gambling activities which are permitted to advertise.

Although there is merit to ban interactive gambling advertising, other forms of gambling currently are permitted legislatively to advertise. Prohibition is imposed only on interactive gambling resulting in a discriminatory clause against interactive gambling.  The policy position the dti is moved towards is permitting advertising on interactive gambling and the original provision on advertising retained as it was in the introduced draft Gambling Amendment Bill.  To ease the concerns of the Portfolio Committee, prohibition will be revisited on all forms of gambling. 



	INTERACTIVE GAMBLING LICENSES
Clause 26 creates consequential amendments to clause 1, 19, 27, 28, 29 and 30.
CLAUSE 1

On page 3, from line 34, to omit ‘‘an interactive gambling operator licence,

or an interactive gambling employment licence’’ and to substitute a licence’’.

CLAUSE 19

1. On page 9, in line 3, to omit ‘‘an interactive gambling licence’’ and to

substitute ‘‘a licence contemplated in section 38(2A)(a)’’.

CLAUSE 26

1. On page 12, in line 22, after ‘‘licence’’ to insert ‘‘or a licence as a manufacturer, supplier or maintenance provider of interactive gambling software and equipment’’.
CLAUSE 27

1. On page 12, in line 30, to omit ‘‘an interactive gambling operator licence’’ and to substitute ‘‘a licence contemplated in section 38(2A)(a)’’.

CLAUSE 28

1. On page 12, in line 35, to omit ‘‘an interactive gambling operator licence’’ and to substitute ‘‘a licence contemplated in section 38(2A)(a)’’.

CLAUSE 29

3. On page 13, in line 13, to omit ‘‘an interactive gambling operator licence’’ and to substitute ‘‘a licence contemplated in section 38(2A)(a)’’.

CLAUSE 30

1. On page 13, in line 18, to omit ‘‘an interactive gambling operator licence’’ and to substitute ‘‘a licence contemplated in section 38(2A)(a)’’.


	This amendment was proposed to enable separate licences for interactive gambling.

Initially the Bill did not separate between various types of licences and only provided for operator and employee licenses in terms of interactive gambling. It was suggested that the definition of interactive gambling license should be redrafted to separate between various types of licenses namely separate licenses in respect of an operator, manufacturer or supplier of software and separate licenses in respect of employment or employees.  The definition of interactive provider must be expanded specifically to include suppliers of interactive equipment and software.

In terms of the current scheme of the legislation, a distinction is drawn between the various types of licenses namely separate licenses exist in terms of operator, manufacturer or supplier of software. The definition conflates these concepts.  It is suggested that this clause be redrafted to separate these concepts.

The current licensing regime, in the National Gambling Legislation, in respect to suppliers and manufacturers will be applicable to IG. 



	APPLICATION OF THE ACT: CLAUSE 2, CLAUSE 4
CLAUSE 3

1. On page 4, in line 11, to omit ‘‘licensed’’.
CLAUSE 4

1. On page 4, in line 18, to omit “licensed”

	This provision was amended to make the Bill more protective and cumbersome to include legal and illegal gambling activities.  The concern was that the Bill did not make allowance for illegal or unlicensed gambling activities.
The provinces recommended that the application of the Act should be extended to gambling in general (licensed or unlicensed) excluding lotteries.  The interpretation is that interactive gambling players are not protected from unlicensed and unscrupulous operators who may, offer interactive games which are not fair and may not honour the players winning.  In addition, limitation of applicability of Act to licensed activities will emasculate its use for criminal enforcement purposes in the context of illegal operations.  



	DEFINITION OF REGISTERED PLAYER
2. On page 3, from line 52, to omit ‘‘or provisionally registered’’.


	This clause is amended to remove the words provisionally registered which was unclear and is not referred to elsewhere in the Bill.  The words “provisionally registered” to be deleted from the definition.  The Bill never contemplated provisional registration hence it is not provided for anywhere in the Principal Act or the Bill. The Bill provides for registered players as contemplated in Clause 11A.



	PROVISION OF INTERACTIVE GAMBLING FACILITIES:  AMENDMENT OF SECTION 12 OF ACT 7 OF 2004
CLAUSE 12

On page 7, after line 34, to insert the following paragraph:

(c) by the substitution for subsection (4) of the following subsection:

‘‘(4)A person referred to in subsection (3) must take reasonable

measures to determine accurately whether or not a person is a

minor, before permitting that person to do any thing contemplated

in subsection (3) (a) to [(d)] (e).’’.


	This clause is amended to include sub-section (e) which focuses on interactive gambling. In the Principal Act, the provision goes up to (d).
Subsequent to the insertion of paragraph (3) (e), subsection (4) must also be amended to read: A person referred to in (a) subsection (3) must take reasonable measures to determine accurately whether or not a person is a minor, before permitting that person to do anything contemplated in subsection (3) (a) to [(d)] (e). 



	NATIONAL LICENCE PROCEDURES
CLAUSE 29
	This provision was amended as it did not read grammatically correct.  

This amendment therefore amends section 40 of Act 7 of 2004, clause 40(1)(a) does not read grammatically correct:  Upon receiving an application for a national license, a provincial licensing authority or the board must notify [each] the other regulatory authority of the application.



	PROVISION OF INTERACTIVE GAMBLING FACILITIES
CLAUSE 11

1. On page 7, in line 25, to omit ‘‘(2)(b)‘‘and to substitute ‘‘(3)(b)’’.


	The provision is amended to provide for the correct reference.  Reference was made to 2(b) instead of 3(b).

	UNAUTHORISED INTERACTIVE GAMING UNLAWFUL
CLAUSE 10

1. On page 6, in line 23, after ‘‘engage in’’ to insert ’’, facilitate’’.

	This amendment is broadened regarding unlawful interactive gambling activities to cater for activities engaged upon and those facilitated. 

	AMENDMENT OF SECTION 49 and 50 OF ACT 7 OF 2004
CLAUSE 33, 34

1998 (Act No. 121 of 1998), the Financial Intelligence Centre Act, the

Protection of Constitutional Democracy Against Terrorist and Related

Activities Act, 2004 (Act No. 33 of 2004),’’ and to substitute ‘‘the

Prevention of Organised Crime Act, 1998 (Act No. 121 of 1998), the

Financial Intelligence Centre Act, the Protection of Constitutional Democracy

Against Terrorist and Related Activities Act, 2004 (Act No. 33 of

2004)’’.
	All new insertions in the principal Act have to be underlined. The underlined portions of these clauses represent such insertions, but were not underlined in B 31B – 2007. The amendments are therefore purely technical.
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