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1. Introduction 

1.1 The Tobacco Institute of South Africa ("TISA") is a voluntary industry association 

representing tobacco growers, leaf dealers and manufacturers of tobacco products 

in South Africa.  We represent more than 95% of the total legal tobacco industry in 

this country, which equates to more than 75% of the total consumption of tobacco 

products. (illicit trade equates to over 20%). 

1.2 TISA has considered the Tobacco Products Control Amendment Bill (B7 – 2008) 

("the Bill" or "the 2008 Bill").  These written submissions are made in response 

to the invitation published in the business section of the Sunday Times newspaper 

on 9 March 2008 and repeated in the business section of the Sunday Times on 

30 March 2008.  

1.3 We also record that we would like to make an oral presentation to the Portfolio 

Committee on Health ("PCH") on 6 or 7 May 2008, or on any alternative date at 

which public hearings may be held. 

2. The economic and social importance of the tobacco industry 

2.1 Tobacco is grown in five provinces in South Africa: Eastern Cape, Limpopo, 

Mpumalanga, North West and the Western Cape.  There are 160 tobacco farmers.  

They employ approximately 12 000 workers, who in turn have approximately 

50 000 dependants. Tobacco farming is a labour intensive business providing 

crucial job opportunities in deep rural areas of SA. Many of the larger farmers are 

involved in community development by providing facilities such as clinics and 

schools.  Farmers sell tobacco to a leaf processor, which is a factory employing a 

further 600 people. 

2.2 A range of tobacco products, including cigarettes, pipe tobacco, snuff and roll-

your-own are manufactured in South Africa.  Others, such as cigars, are imported.  

Approximately 3 000 people are employed in the South African tobacco 

manufacturing sector, which contributes more than R8 billion annually in VAT and 

excise duties alone.  This contribution excludes income tax.  Tobacco retailing is 

handled by approximately 345 wholesalers, 55 000 formal retailers and more than 

60 000 informal traders. 
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2.3 The tobacco industry has been established in this country for many years and has 

consistently and publicly demonstrated a willingness to co-operate with all spheres 

of government. Currently the industry works closely with government agencies 

such as the South African Revenue Service and National Treasury (through the 

SARS/Industry Stakeholder Forum) in combating the illegal tobacco trade. With 

the agricultural sector, the tobacco industry also works closely with the 

Department of Agriculture. The tobacco industry has contributed constructively in 

debates leading to the passing of the Tobacco Products Control Act, No 83 of 

1993 ("the Act"), the substantial amendments made to the Act in 1999 and 2007, 

and the regulations made under it.   

2.4 The tobacco industry also makes significant social investments in the areas of 

HIV/Aids awareness, community upliftment, black economic empowerment, crime 

prevention and academic bursaries.  The industry, together with the social 

investments it makes and the secondary industries dependant on the tobacco 

industry, will be severely impacted by the Bill if passed in its current form, as this 

bill seeks to over regulate the industry and  make it increasingly difficult to perform 

its normal business activities. 

3. Public participation and the extent of consultation on the Bill 

3.1 Last year the Tobacco Products Control Amendment Act, No 23 of 2007 ("the 
2007 Amendment") was passed by both Houses of Parliament.  It is now simply 

awaiting a decision by the President as to when it will be brought into force.  The 

process adopted by the PCH with regard to the passing of the 2007 Amendment 

was a constructive one.  There was much positive engagement between the PCH 

and all interested stakeholders (including TISA) and sufficient time was given by 

the committee to accommodate all inputs into the Bill. The outcome was a 

legislative enactment which was substantially supported by most stakeholders 

coming from all sides of the tobacco spectrum.  The 2007 Amendment was 

passed in terms of section 75 of the Constitution. At the hearings, the lack of 

consultation by the Department of Health ("the Department") was highlighted by 

TISA and many other stakeholders as a serious concern. The PCH continuously 

prompted the Department to engage with the industry in the development of future 

legislation. 
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3.2 At that stage TISA was optimistic that the Department would follow the clear 

instruction of the PCH and start engaging the industry in a constructive and 

meaningful way in relation to the 2008 Bill, to be passed in terms of section 76 of 

the Constitution.  This optimism was totally misplaced. 

3.3 As soon as the 2007 Amendment was passed, TISA made efforts to engage with 

the Department in order to discuss matters affecting the tobacco industry, 

including issues ultimately provided for in the 2008 Bill.  TISA was hopeful that, 

following the positive experience in parliament with regard to the 2007 

Amendment, the Department would be willing to engage with it and other 

stakeholders, and that the Department would adopt a similarly mature and 

responsible approach as had been adopted by other Departments of State, 

including the South African Revenue Service and National Treasury. 

3.4 TISA arranged an official meeting with the Department on 16 November 2007. The 

Department agreed to this meeting and sent out invitations to industry and other 

stakeholders.  This meeting was unilaterally cancelled on short notice without any 

reasons being provided.  Subsequent efforts by TISA to re-arrange the meeting 

have met with no results.  Consequently, and contrary to what is stated in the 

Memorandum accompanying the Bill, there has been absolutely no engagement 

between TISA and the Department since the 2007 Amendment was passed last 

year.  The lack of willingness on the part of the Department to engage with TISA is 

particularly disturbing, given that, as stated in paragraph 1.1 above, TISA 

represents more than 95% of the total legal tobacco industry in this country. The 

Department, at the levels of Chief Director, Deputy Director-General and Director-

General, has to date not even responded to official letters by TISA requesting 

opportunities to engage. This is viewed by the industry as a shocking state of 

affairs, and a blatant disregard of the PCH's instruction to engage. 

3.5 On 9 March 2008 an advertisement was published in the business section of the 

Sunday Times newspaper calling on interested parties to submit written comments 

on the Bill to the PCH within a period of 9 working days.  TISA was shocked at the 

sudden effort on the part of the Department to rush the Bill through the legislative 

process, without affording interested parties a proper opportunity to comment. 

TISA addressed an urgent letter to the Chairperson of the PCH, clearly stating its 

concerns about the process and particularly emphasising the misleading claims of 
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consultation by the Department.  Further to this letter, TISA, through its attorneys, 

accordingly addressed a letter to the Chairperson of the PCH, with a copy sent to 

the Speaker of Parliament.  A copy of the letter dated 13 March 2008 is annexed 

hereto marked "A".  To avoid overburdening these submissions, we do not intend 

repeating the arguments set out in Annexure "A", but request members of the PCH 

to read Annexure "A" as if specifically incorporated herein. 

3.6 In summary, TISA submitted that the public participation process designed with 

regard to the Bill did not meet the public participation obligation set out in section 

59(1) of the Constitution, which inter alia requires the National Assembly (and 

therefore the PCH) to "facilitate public involvement in the legislative and other 

processes of the assembly and its committees".  This obligation has been defined 

by the Constitutional Court as encompassing two inter-related duties: "The first is 

the duty to provide meaningful opportunities for public participation in the law-

making process.  The second is the duty to take measures to ensure that people 

have the ability to take advantage of the opportunities provided."1 

3.7 Following the dispatch of TISA's letter on 13 March 2008, the PCH convened.  

Thankfully, it agreed to postpone the date for oral hearings by a period of 

approximately 6 weeks, and extend the time for written submissions.  A 

subsequent advert was placed in the business section of the Sunday Times on 

30 March 2008, giving interested parties until Friday, 11 April 2008 to make written 

submissions.  

3.8 While TISA welcomes the extension of time, it notes with concern that both now 

and in 2007, Parliament (in the form of the PCH) and not the Department, were 

instrumental in granting the public an opportunity to comment on the Bill.  In the 

current instance, the Department went so far as to oppose the PCH proposal to 

afford the public additional time in which to participate in the legislative process, 

expressing its extreme displeasure at the postponement. Even with the extended 

deadlines, the requirement of proper engagement between the Department and 

the industry can not be met. 

 

 

1 Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 (CC) at 
paragraph 129 
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3.9 TISA, while grateful for the PCH intervention in this case, is dissatisfied with the 

fact that, firstly, only 10 working days have been allowed for comment and, 

secondly, the advert appears to have been published only in the business section 

of the Sunday Times, on a page dealing with tenders.  It is very probable that 

many interested parties, who otherwise would have wished to comment, will not be 

aware of the opportunity presented to them. 

3.10 We annex hereto marked "B", a copy of a letter from the Chairperson and CEO of 

TISA, Mr Francois van der Merwe, to the Director-General of the Department, 

Mr Thami Mseleku, in which TISA recorded its concerns regarding the consultation 

process and requested further discussions.  Other than acknowledging receipt, we 

are still awaiting a response. 

3.11 As outlined elsewhere in these submissions, there are numerous problems with 

the Bill which will need to be addressed before it is passed.  The appropriate step 

for the PCH to adopt, with respect, would be to refer the Bill back to the 

Department with an instruction to the Department to engage with TISA and 

other stakeholders in order to generate a bill which has wider support and 

which meets the highest standards which Parliament should demand. 

3.12 Given the inadequacy of the public participation process as outlined in Annexures 

"A" and "B" and paragraph 3.8, we record that TISA is making these submissions 

under protest and under full reservation of its rights, including its right to challenge 

at a later stage the process adopted with regard to the passing of the Bill. 

4. TISA's general comments with regard to the Bill 

4.1 TISA fully supports the public health objectives underlying the Act.  This support 

has been reflected in the constructive way in which TISA and its members have 

engaged with Parliament and the Department with regard to the passing of the 

Act, including the 1999 and 2007 amendments. TISA furthermore respects the 

South African government's commitment to the implementation of the World 

Health Organisation Framework Convention on Tobacco Control ("FCTC"). 

4.2 It should be noted, however, that the Act as amended in 2007 (which is still 

awaiting a decision by the President to bring it into force), and when read also with 

the far-reaching regulations promulgated in terms of the Act, represents a 

legislative package which is amongst the most far-reaching and advanced 
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legislative attempts to regulate the control of tobacco products and smoking 

behaviour in the world.  For this reason, and with only one important exception, 

TISA believes that the Act, including the 2007 amendment, adequately addresses 

the public health objectives of the Department and the government.  For this 

reason, and with only a single exception, TISA does not believe that further 

amendments are necessary or desirable. 

4.3 The single exception concerns the proposed new section 4(1) of the Act, which, if 

passed, will increase the minimum age at which tobacco products can be sold or 

purchased from 16 to 18 years. 

4.4 For many years, long before this proposal was first raised in draft legislation, TISA 

and its members actively supported the raising of the age limit from 16 to 18, the 

internationally-accepted age limit. Through dedicated campaigns, TISA and its 

members have put strong pressure on retailers to ensure that, despite the current 

16-year-old restriction in the legislation, tobacco products should not be sold by or 

to persons under 18 years.  Accordingly, the proposed new section 4(1) is fully 

supported by TISA and its members. 

4.5 If, notwithstanding our comments in paragraph 4.2, it is deemed necessary to 

amend the Act in order to meet the government's public health obligations or for 

the purpose of compliance with the FCTC, such amendments should be discussed 

and considered through a consultative process.  This will ensure that, when 

preparing the draft legislation, the interests of stakeholders are taken into account.  

It should be noted in this regard that the Bill, if implemented, will have massive 

financial implications not only for the tobacco industry, but for numerous other 

stakeholders as well.  Some of these implications could be mitigated through a 

proper process of engagement. 

5. The dangers of over-regulation 

5.1 Given that there are real risks associated with tobacco use, TISA acknowledges 

that tobacco use should be regulated to further the government's primary 

objectives of reducing the incidence of smoking and reducing the health impact of 

tobacco use.  On this basis TISA has always supported the age limit increase from 

16 to 18 years, as well as reasonable, enforceable and practical regulation of the 

industry and the use of tobacco products. 
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5.2 Restrictive legislation is, however, not the only way of achieving the government's 

primary health objectives.  Sensible regulation should be combined with sound 

scientific research, public health education and public health campaigns aimed at 

such matters as ensuring that the public is appropriately informed of the risks of 

smoking. 

5.3 TISA is extremely concerned that if the 2008 Bill is enacted, it will over-regulate 

the tobacco industry to such an extent that its important contribution to the 

economy and the country will be negated.  Amongst other things, the Bill will make 

it extremely difficult, if not impossible, for tobacco manufacturers to communicate 

with consumers of tobacco products, and make it very difficult for consumers to 

receive information concerning tobacco products. 

5.4 The Bill may even undermine the government's stated objectives.  One of the 

effects of the Bill may be to force the sale of tobacco products literally “under the 

counter”.  The importance of publicly distinguishing the legal, visible tobacco trade 

from the illicit trade cannot be overstated. If stock remains hidden, it will be very 

difficult to enforce tax and anti-counterfeit laws and the public will be less able to 

distinguish between the legal and illegal trade. 

5.5 The incidence and adverse consequences of illegal trafficking in tobacco products 

should not be underestimated.  Approximately 10 million cigarettes are sold 

illegally every day in South Africa (up from 8 million per day in 2005), with a total 

excise loss of approximately R1.4 billion annually for government, and a similar 

loss for the tobacco industry.  The growth in the illegal trade has paralleled the 

tightening of legislative restrictions.  While TISA is not suggesting that there is 

complete correlation between the two, there is no doubt that the illegal trade has 

flourished in the context of an over-regulated environment.  Every year one of the 

TISA members conducts a general consumer survey into the illicit trade in 

cigarettes.  Of those smokers who were recently interviewed, 65% confirmed that 

contraband (ie smuggled and counterfeit) cigarettes were generally cheaper and 

82% agreed that contraband cigarettes were easily accessible. 

5.6 TISA is concerned that the Bill will facilitate and encourage the expansion of the 

illegal trade and the associated criminal activities that invariably accompany it, 

including tax avoidance, disregard for the statutory public health warnings, etc.  

We request the PCH to take this into consideration when deliberating on the Bill. 
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6. Enforceability of the Bill 

6.1 The enforceability of the Bill is closely linked to TISA's concerns regarding the 

increased regulation prescribed in the Bill.  The Bill introduces new standards 

applicable to manufacturers and importers of tobacco products, increases the 

restrictions relating to advertising of tobacco products, more tightly regulates the 

point of sale, and expands the provisions dealing with offences and penalties.  

These new provisions all require increased monitoring and effective enforcement if 

the provisions of the Bill are to be regarded as anything more than a white 

elephant on the statute books.  TISA is concerned that certain provisions of the 

Bill, such as the prohibition on persons selling tobacco products in contravention of 

the number of units prescribed (section 3(7)), is wholly unenforceable when regard 

is given to the nature of cigarette sales in both urban and rural areas in South 

Africa.  For example, so-called "loose cigarettes" are sold at hawker outlets, 

shebeens, and farm stalls both in urban and peri-urban areas and small rural 

towns and villages.  The Department has given no clear statement on the manner 

in which these, often independent, entrepreneurs are to be regulated and 

monitored.  While it may be legitimate to require manufacturers or wholesalers to 

conform to legislative prescriptions, it requires a greater stretch of the imagination 

to presume that local, sometimes impoverished, communities will self-regulate on 

an issue such as the sale of "loose-cigarettes". 

6.2 TISA believes this concern is justified in light of the Department's ability to enforce 

the provisions of the current Act.  It is therefore submitted that those provisions of 

the Bill that require enforcement by either the South African Police Service or the 

Department's health inspectors (this is not made clear in the Memorandum 

accompanying the Bill) be carefully and individually considered before they are 

approved for inclusion in the Bill.  The proposed Act, as amended by the Bill, can 

only be effective in achieving the Department's stated objectives to the extent that 

the requirements and restrictions on end-users and individuals are reasonable and 

easy for persons to adapt to.  This is not the case with the Bill as it stands. 

6.3 With respect, the PCH should be saying to the Department: get your own house in 

order before you ask us to increase your powers.  This can be illustrated in 2 

ways: 
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6.3.1 In 2000 regulations were passed stipulating the maximum tar and nicotine 

yields in cigarettes (Government Notice R974 of 29 September 2000).  

TISA's members have complied fully with this regulation; others have not.  

Yet it has not been properly enforced, even when the South African Bureau 

of Standards ("SABS"), as the appointed agent of the Department, 

performed the testing. For the past two years, the testing facilities at the 

SABS have been dysfunctional, with no visible action thus far by the 

Department to restore the situation. Once again, TISA has taken the initiative 

to engage with the SABS and the Department to ensure testing compliance. 

Unfortunately, the Department is more interested in pumping out more 

legislation than enforcing what is already in existence. This is a good 

example of a regulation which, if enforced, will improve public health. Why is 

the Department seeking enhanced powers when it cannot enforce its existing 

powers? 

6.3.2 Last year the Act was amended.  TISA and its members did not object to the 

passing thereof, after an inclusive process followed by both Houses of 

Parliament. The amendment contained some important provisions, 

particularly those dealing with public smoking.  Yet it is not in force.  The 

Department is now pressuring the PCH to rush yet another Bill through 

Parliament with a truncated and inadequate consultation process, while at 

the same time apparently doing nothing to bring legislation passed last year 

into force.  With respect, this amounts to an abuse of the legislative process. 

6.4 TISA is therefore of the opinion that it would be prudent for the Department to 

focus at present on adequately enforcing the restrictions and offences created in 

the current legislation before introducing further, more restrictive legislation, which 

will necessarily require additional capacity and resources to enforce.   

7. The proposed new point of sale restrictions 

7.1 The proposed new subsections 3(9) to (11) deal with point of sale issues.  The 

impact of these subsections will result in a potential loss of product visibility at the 

point of sale.  Although this may be the intention behind the restriction, it also has 

the dangerous effect of increasing the difficulty in detecting illicit products. 
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7.2 Currently, section 3(3) of the Act, read with the point of sale regulations 

(Government Notice R976 of 29 September 2000), allows a retailer to place a sign 

at the point of sale indicating the availability and price of tobacco products.  The 

sign must be placed within one metre of the point of sale, be at most one square 

metre in size and contain a prescribed health message (eg "SMOKING CAN KILL 

YOU") as well as the following statement at the top of the sign and across its full 

width in letters that are at least 2 cm high and 1,5 cm wide: "WE CANNOT, BY 

LAW, SELL TOBACCO PRODUCTS TO ANYONE UNDER THE AGE OF 

16 YEARS". 

7.3 Subject to those restrictions, the point of sale signs may include tobacco trade 

marks and other tobacco product identifiers.  In addition, retailers may display 

tobacco products, as is commonly done at cigarette counters in supermarkets or 

behind the tills in cafés.  In this way, the current legal regime balances the aim of 

curbing business activities that promote tobacco products against the right to 

distinguish various tobacco products from each other as part of the legitimate 

inter- and intra-brand competitive market in South Africa. 

7.4 The proposed new section 3(11) proposes that retailers be required to display at 

the point of sale further signs bearing prescribed health warnings and other 

prescribed information.  This includes the proposal that tobacco sellers be 

prohibited from creating displays that permit people to handle tobacco products 

before paying for them (the proposed new sections 3(10)(b) and (11)).  This has 

major implications for duty-free areas in airports where such handling is allowed, 

and for wholesalers where products are generally handled before payments are 

made. 

7.5 This form of regulation not only potentially removes the variety of tobacco products 

from the visibility of customers, but the proposed new measures will also be an 

unreasonable barrier to entry for newcomers to the manufacturing market.  They 

will not be able to make their brands known and therefore compete with 

established participants in the industry.  This is contrary to the government's black 

economic empowerment, foreign direct investment and competition policies.  

7.6 The proposed new restrictions infringe the rights to freedom of expression in 

section 16 of the Constitution and to freedom of trade in section 22 of the 

Constitution.  The right to freedom of expression, which is particularly important, 

includes advertising and other forms of commercial expression and embodies the 
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right to receive information.  The manufacturers of legal products – which tobacco 

products are – have the right to impart information concerning their products to the 

consumers of those products.  Similarly consumers have a corresponding 

independent right to receive the information with a view to deciding such matters 

as whether to purchase products of that sort and, if so, which products to 

purchase.  The right to freedom of trade includes the right of the manufacturers of 

legal products to enter the market and to compete with one another.   

7.7 The question therefore is whether the drastic new point of sale restrictions are 

reasonable and justifiable in an open and democratic society based on human 

dignity, equality and freedom, as required by section 36(1) of the Constitution.  

The factors to be considered include the nature and extent of the limitation, the 

relation between the limitation and its purpose and whether there are less 

restrictive means to achieve the purpose.  The Memorandum accompanying the 

Bill does not explain why the additional restrictions are now needed to achieve the 

government’s objectives of reducing the incidence of smoking and reducing the 

health impact of tobacco use, let alone reveal whether their adverse impacts on 

the right to freedom of expression and the right to trade and whether less 

restrictive means to achieve the government's objectives, have been considered.  

The Department is constitutionally bound to justify the additional restrictions now 

proposed.  It must explain such matters: 

7.7.1 as why the existing restrictions are inadequate to achieve the government's 

objectives;  

7.7.2 how the additional restrictions will achieve the government's stated objectives 

and the extent to which they will do so; 

7.7.3 the alternatives to the additional restrictions which were considered and why 

they were rejected; and  

7.7.4 why the additional restrictions are reasonable and proportionate given their 

adverse impacts on the rights to freedom of expression and trade. 

7.8 Section 3(10), which prohibits the sale of the product without the required 

prescribed signs, has important cost and overhead implications for hawker 

businesses.  This is an important consideration and should be brought to the 

attention of the Hawker Association.  This type of micro-enterprise is one that 
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needs to be encouraged and supported as an entrepreneurial enterprise in the 

country and the imposition of undue overheads on this fragile industry should be 

carefully considered.   Enforcement of this provision is of further concern.  In this 

regard we refer to the contents of paragraph 6 above. 

7.9 There is a particularly insidious side to the proposed new point of sale restrictions.  

When the Bill was originally introduced in 2003 (in very different form) it contained 

a provision requiring tobacco products to be hidden from the view of the public, 

except when sold by a tobacconist.  This provision has been excluded from the 

Bill.  Instead, the proposed new section 3(10) requires retailers to display tobacco 

products "in the prescribed manner".  What the drafters have done is to remove a 

totally offensive provision and instead empowered the Minister of Health ("the 
Minister") ("prescribe" means "prescribe by regulation") to introduce the same 

provision by regulation, without the scrutiny of the legislative process and the input 

which committees such as the PCH can give. 

7.10 A further concern with the proposed new point of sale restrictions is the cost of 

compliance.  Particularly for smaller retailers this could be prohibitive, potentially 

compelling them to make the transition from the legal to the illicit market. 

8. Package information, packaging and labelling 

8.1 The Act (Section 3(4)) currently requires certain prescribed tobacco products to be 

sold or imported for subsequent sale in packages which bear the prescribed health 

warning and a statement of the relative quantities of nicotine and tar in the 

emissions of a tobacco product. 

8.2 The Bill (the proposed new section 6(1)(bA)) proposes that these requirements be 

replaced with a ban on the manufacture, distribution and importation of any 

tobacco products if the packages containing them do not display, in the form and 

manner required by the regulations, information prescribed in the form of an 

enclosed leaflet and pictures or pictograms.  The information required in terms of 

the regulations include information about the product and its emissions, the health 

hazards and health effects arising from the use of the product or from its 

emissions, other health-related messages such as advice on how to quit smoking, 

and markings designed to facilitate efforts to identify illegally manufactured or 

distributed tobacco products or products on which tax has not been paid.  
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8.3 In the absence of any information relating to the intended packaging regulations, it 

is difficult to comment on this proposal at this stage, save to mention the very 

broad regulatory power conferred on the Minister in this area. TISA therefore 

proposes that this clause should be deleted from the Bill. 

8.4 This is an area where it is of paramount importance for the tobacco industry to 

provide constructive comment.  The tobacco industry will require a reasonable 

opportunity to investigate thoroughly the feasibility and technological implications 

of any prescribed leaflets to be included in tobacco packages.  The machines that 

would be required for such inserts are very expensive and not readily available in 

South Africa.  It is also currently technologically impossible to insert leaflets into 

soft packs for cigarettes and tobacco.  The industry will accordingly have to 

engage and consult with the print and packaging supply industry, and thereafter 

will need a reasonable opportunity to implement any leaflet requirements that may 

be imposed by the intended regulations. 

8.5 Certain practicalities around packaging and labelling of imported tobacco products  

will need to be taken into account by the Legislature. Currently SA tobacco product 

health warning labels for certain imported tobacco products like cigars are applied 

once the product arrives in South Africa and not at the point of manufacture. The 

quantities of these products imported do not justify the application of South African 

warning requirements at the point of manufacture. The Department should engage 

with importers of tobacco products to gain an understanding of the practicalities 

around the importation of these products and to find practical solutions around the 

application of health warnings and messages on and in tobacco product 

packaging.      

 

8.6 Careful consideration will also have to be given to avoiding repetition (eg 

corresponding messages contained on the written leaflet inserts and in pictograms 

on the same package) and to the extent of the visible surface area of the package 

to be covered by the required information.  As regards the latter, TISA was told 

that the Department intended prescribing that "up to 70% of the pack be covered 

in health warnings".  The resulting virtual obliteration of the trade marks will 

seriously prejudice tobacco product manufacturers and may expose the Bill to a 

constitutional challenge. 
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8.7 These technological requirements will significantly increase the cost to 

manufacturers seeking to comply with the proposed legislation.  Cost of 

compliance could have the unintended consequence of stimulating the illicit trade, 

as has been the case over the past decade. 

8.8 In general, TISA submits that this provision requires far more extensive research 

before it is passed into law. It should be deleted from the Bill, and an instruction 

should be given to the Department to engage with the industry regarding the 

impact of the proposed new regulations. 

9. Trade marks and descriptors 

9.1 The proposed new subsection 3(6) of the Bill proposes a new provision stating that 

"no person shall package or label a tobacco product in any way that is false, 

misleading, deceptive or likely to create any erroneous, deceptive or misleading 

impression about its characteristics, properties, health effects, toxicity, 

composition, merit, safety, hazards or emissions, including any term, descriptor, 

trademark, figurative or other sign that directly or indirectly creates the impression 

that a particular tobacco product is less harmful than another tobacco product".  

This subsection is largely incorporated from the FCTC. 

9.2 TISA has three concerns with this proposal:- 

9.2.1 The part before the word "including" is too widely stated, with the result that it 

even extends to packaging or labelling that, for example, overstates the 

adverse health effects of a tobacco product. In addition, the use of synonyms 

like "misleading"/"deceptive" and "characteristics"/ "properties"/"composition", 

and the antonyms "safety"/"hazards", is confusing.  

9.2.2 The banning of terms such as "light", "ultra light" or "mild" would not achieve 

the stated government objective, as the purpose of including such descriptors 

is to serve a necessary commercial purpose of distinguishing products so as 

to cater for consumers' preferences as to such matters as flavour, taste, 

strength, and relative tar and nicotine yields.  The descriptors also indicate 

compliance with the composition prescriptions in the current legislation.  They 

do not, nor do they seek to be, descriptors of the extent to which a brand 

variety is more or less harmful to smokers.  For this reason, to prohibit these 
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kinds of descriptors, impinges on the consumer’s right to select a tobacco 

product of their chosen composition and flavour.  

9.2.3 The subsection undermines not only fair competition between brands, but, 

more importantly, restricts the potential for consumers to alter their smoking 

habits by turning to products with a different composition of ingredients.  This 

is particularly the case for persons attempting to wean themselves from the 

nicotine addiction. 

9.3 A further consequence of the proposed new restrictions is that they will deprive 

manufacturers of any inducement to spend time and resources on research into 

possibly less harmful tobacco products.  This will be counter-productive, given the 

objectives of the legislation.  The Minister herself apparently accepts that 

reductions to the tar and nicotine yields of cigarettes are needed to further the 

government’s objectives of reducing the incidence of smoking and reducing the 

health impact of tobacco use (see Government Notice R974 of 29 September 

2000, read with section 3A of the Act). 

10. Advertising 

10.1 The proposed new section 3(1) is the section which impacts most directly and 

obviously on the members of TISA.  The section needs to be read together with 

the definitions of "advertisement", "brand element", "product placement" and 

"promotion".  Section 3(1) contains the overriding restriction on advertising.  It 

extends the prohibition in the Act by: 

10.1.1 introducing the concept of indirect advertising: ". . . cause any other person to 

advertise or promote . . ."; and 

10.1.2 introducing the concept of advertising through indirect means, and then lists 

these indirect means. 

10.2 The net effect is a far more severe restriction than is contained in the Act, which 

may have far-reaching and potentially unintended consequences by restricting a 

manufacturer's ability to communicate with retailers and inhibiting the ability of 

manufacturers to engage in normal corporate communication.  These provisions 

open the Bill to challenge on the grounds set out in paragraphs 7.6 and 7.7 above. 
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10.3 The proposed amendment will also impose a severe restriction on the 

manufacturer's ability to communicate variants within brands to consumers.  This, 

it must be stressed, is completely separate from the more legitimate aim of the 

proposed new section 3(6).  There is no deception, erroneous impression or 

falsehood if a manufacturer states that different varieties within particular tobacco 

products exist as a result of adjustments to the composition.  That a health hazard 

remains has always been accepted by the tobacco industry and conveyed to 

customers.  

10.4 As it stands, the Act prohibits advertisements aimed at the public and designed to 

promote or publicise tobacco products (section 3(1)).  The current ban extends to 

the use of a tobacco product manufacturer’s company name where the name or 

part of it is used as or is included in a tobacco product trade mark (section 3(1)(a), 

read with the definition of "advertisement"), and the use of tobacco trade marks, 

logos, brand names or company names used on tobacco products, for the 

purposes of advertising any organisation, service activity or event (section 3(1)(b) 

of the Act). 

10.5 The Bill dramatically widens the breadth of the existing prohibitions.  The definition 

of "advertisement", and hence the ban on advertising, is extended to "brand 

elements", which in turn are defined to include a "recognisable colour or pattern of 

colours, or any other symbol of product identification" similar to or identifiable with 

those used for any brand tobacco product.  The definition of "advertisement" is 

also extended to advertisements which, though not designed to promote or 

publicise a tobacco product, have the effect of promoting or publicising a tobacco 

product.  The ban itself is extended to "promotion", in addition to "advertising", 

"tobacco product brand elements" in addition to "tobacco product" and to 

advertising or promotion "through direct or indirect means".  This is problematic 

because, for example, it means that it will become illegal to advertise articles other 

than tobacco products (eg clothing) containing a recognisable colour or pattern of 

colours similar to those used for a brand tobacco product.  This is not in 

accordance with the objects of the Bill. 

10.6 The constitutionality of these new prohibitions is open to serious doubt for reasons 

similar to those set out in paragraphs 7.6 and 7.7 above.  In addition, the term 

"tobacco product-related brand element" is not defined and, given the breadth of 

the term "brand element" itself, is hopelessly vague and overbroad.  The rule of 
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law, which is a founding value of the Constitution, requires that legislation be clear 

and precise so that people may act in accordance therewith.  In light of the very 

serious penalties that are attached to contravention of the restrictions contained in 

the Bill, including criminal sanction, the ability to know the law and act in 

accordance therewith is fundamental.  Furthermore, the proposed further bans on 

advertising are not explained or justified at all in the Memorandum accompanying 

the Bill.  This once again exposes the Bill to constitutional challenge. 

10.7 In short, there is no warrant for the proposed further bans on tobacco advertising, 

which are entirely unexplained in the Memorandum and may well be 

unconstitutional. 

11. Charitable contributions 

11.1 Section 3(3) prohibits the making of charitable financial contributions and 

sponsorships, save where such contributions and sponsorships are made 

anonymously.  The charitable financial contributions and sponsorships referred to 

in this subsection are distinct from those referred to in subsection (1), which deals 

with the utilisation of sponsorships and other activities in order to advertise or to 

promote tobacco products. 

11.2 Without an explanation from the Department, it is difficult to understand why 

tobacco manufacturers and importers should only be permitted to make donations 

and sponsorships anonymously.  At a meeting with the Department on 29 October 

2003, TISA was told that the Minister "does not want to see tobacco industry 

profits, made from spreading death and disease, used in uplifting the community".  

If this is indeed the Minister's view and the only purpose of the restriction, it will not 

pass constitutional muster.  The tobacco industry is a legal and legitimate industry 

which makes a substantial contribution to the economy and to the country, and 

which in any event is the source of substantial, tailor-made tax revenues (excise 

duties) which are used by the government.  There is no reason whatsoever why a 

legitimate industry should only be permitted to make donations and sponsorships 

on an anonymous and secretive basis.  In any event, provisions such as this will 

create enormous difficulties in terms of the Financial Intelligence Centre Act, No 

38 of 2001, if recipients of potentially large donations only receive them on an 

anonymous basis. 
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11.3 The utilisation of the word "sponsorship" in the proposed new section 3(3), 

especially when read together with the same word in the new section 3(1) (ie 

including sponsorship of bursaries and scholarships) could have a very significant 

impact on the large number of scholars and students sponsored by tobacco 

manufacturers for totally legitimate educational purposes.  It is totally nonsensical 

to provide that these sorts of sponsorships, amongst others, should be made 

anonymously. 

12. Legislation by regulation 

12.1 The Bill includes the delegation of a wide range of new legislative powers to the 

Minister, including regulations prescribing the location, content, size and format of 

any signs required by the Act (the proposed new section 3(10)), regulations 

prescribing the quantities or number of units of tobacco products in packages (the 

proposed new sections 3(7) and 6(1)(bB)), regulations regarding point of sale 

notices (the proposed new section 3(11)), regulations regarding the information to 

be displayed on packages and package inserts (the proposed new sections 

6(1)(bA)), regulations regarding places where tobacco products may not be sold 

(the proposed new section 4), regulations governing the manufacturing, sale and 

importing of tobacco products (the proposed new section 3A), regulations 

governing the information to be provided to the Minister about tobacco products 

and their emissions (the proposed new sections 3A(2) and 6(1)(f)), regulations 

regarding the sale of products through vending machines (the proposed new 

section 5), and regulations regarding the signs in respect of tobacco products and 

the information that must be displayed at points of sale and on vending machines 

(the proposed new section 6(1)(b)). 

12.2 The Bill's provisions which permit the power to regulate are also dealt with in a 

skewed manner.  Areas of apparent lesser importance, such as the provisions 

dealing with the use of vending machines, have been specifically concretised in 

the Bill, while matters of considerably more importance, that would have a greater 

impact on the rights of both consumers and participants in the tobacco industry, 

have been delegated to the Minister's discretion.  This is of concern when regard 

is given to the fact that the procedure by which regulations are enacted requires 

far less public engagement and governmental scrutiny than is required in the case 

of primary legislation. 
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12.3 Given the proposed new general regulatory powers to be conferred on the 

Minister, if the Bill is enacted what is likely to happen is that further material 

changes to the system of tobacco products control will be made by regulation, with 

only limited public participation and without any debate in Parliament.  Read 

together, the regulatory powers permit the Minister to legislate the tobacco 

industry without having to process the delegated legislation via the Legislature.  

This has the effect of undermining the role of Parliament, and in particular that of 

the PCH.  This may amount to or result in an unconstitutional abdication by 

Parliament of its powers and duty to legislate on matters of considerable public 

importance and which have significant industry ramifications.  Many of the matters 

dealt with in paragraph 12.1 are par excellence matters which should be dealt with 

in the Bill itself, so that they can be properly debated.  For example, what may be 

displayed at the point of sale goes to the very heart of the point of sale restrictions.  

This is not a matter which should be dealt with by the Minister alone. 

12.4 The proposed new section 6(1) deals with the power of the Minister to make 

regulations.  An important power is contained in subsection (bA)(v), which allows 

the Minister to make regulations prescribing "descriptors, package design 

characteristics, graphics or terms considered to be false, misleading, deceptive or 

likely to create any erroneous impression".  Potentially, this regulatory power could 

be utilised by the Minister to undermine the space afforded by the word "false" in 

section 3(6) (see paragraph 9.1 above), particularly given the implication in 

subsection (6) that the relevant descriptors are misleading (false).  The Minister 

could, for example, make a regulation prohibiting the use of the words "light", 

"mild" and "low tar" even if there is evidence that such tobacco products are less 

harmful.  The Minister's utilisation of this provision will need to be carefully 

monitored and, if appropriate, challenged. 

13. Further definitional issues 

13.1 The Memorandum accompanying the Bill states that the definitions clause seeks 

to amend some of the definitions in the present legislation, extend the application 

of the Act and close loopholes that exist in the present legislation.  To this end, 

new definitions have been inserted in the Bill, defining "brand element", "importer", 

"product placement" and "promotion".  These insertions, when read with the 

substantive provisions, not only close loopholes, as was their intention, but create 

an untenable situation whereby participants in the industry are prohibited from 
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engaging in normal day-to-day business activities.  Furthermore, rather than being 

of an explanatory nature, some new definitions create more uncertainty as to the 

application and ambit of the Bill.  Many of the remainder of the definitions, 

previously in the Act, have been substantially altered.  Only the definitions with a 

considerable wide-ranging negative impact will be dealt with below, outlining the 

likely negative consequences and focusing on those consequences not directly 

related to the apparent purpose of the Bill, namely reducing the incidence of 

smoking in the country.  

13.2 Definitions of "advertisement" and "brand element": 

13.2.1 These amendments will impact negatively and very restrictively on the 

marketing operations of the tobacco industry. This may well be the intention 

of the Bill, but the effects are likely to be wider than intended by the drafters. 

For this reason, it is proposed that both these definitions require significant 

reconsideration in order to comply with the intention of the Legislature and 

remain workable for the industry. 

13.2.2 Passed in its current form, the definition of "advertisement" will prohibit any 

form of commercial communication.  This could easily include activities such 

as communication with shareholders, corporate stationery, publication 

of financial reports, the display of a manufacturer's name on the 

wall of a building, downstream communication, corporate websites, 

advertisement of employment opportunities, etc.  All of this has to do with the 

commercial nature of the business while clearly forming part of its day-to-day 

activities.  One-to-one communication with consumers will potentially be 

prohibited, as will consumer communication at retail level. These 

consequences do not form part of the stated purpose of the legislation.  In 

some instances the restriction may breach other legislation, for example the 

obligation on the part of listed companies to publish certain information. 

13.2.3 An objective test is introduced in the newly inserted definition of "brand 

element" that has the effect of creating a very low threshold for the law 

enforcer when determining what constitutes a brand element.  The aim of 

closing perceived gaps in the existing legislation have arguably been met: 

however, additional repercussions arise concerning the very real danger of 

the roleplayers in the industry losing their corporate identity as a result of the 

prohibition on using the company logo or name as a corporate brand.  This is 
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anti-competitive.  Furthermore, the definition of "brand element" is so wide as 

to be almost unenforceable, particularly with regard to elements such as 

"print, type-face, recognisable colour", etc. . .  

13.3 The overbreadth of the definitions: 

13.3.1 Some of the proposed new definitions are overbroad.  The definitions of 

"package" and "promotion" should be limited to retail packaging and supply 

only.  Health warnings on packaging or labelling which are intended for 

wholesale supply serve no legitimate purpose and would therefore have no 

rational connection to the government’s stated objectives of reducing the 

incidence of smoking and reducing the health impact of tobacco use 

(compare the new section 3(12)).   

13.3.2 The definition of "promotion" should be limited to "fostering awareness" and 

"positive attitudes" in the retail market only.  The definition should be qualified 

by the phrase "aimed at the public" and should expressly exclude up-stream 

marketing to distributors and retailers themselves.    

14. Conclusion 

The Bill, if enacted, will be the fourth major overhaul of tobacco control legislation in the 

space of just over a decade.  What is now suggested is not only seriously flawed (as 

the detailed analysis above demonstrates), but is not supported by any cogent 

information or justifications.  The adverse consequences of the Bill for an industry which 

contributes significantly to our country's economy highlight the need for caution, for 

proper and extensive consultations with the wide range of stakeholders (which include 

civil society and other affected government departments) and a compelling justification 

for any further legislative intervention.  TISA accordingly proposes that, pending 

consultations and the presentation by the Department of a compelling justification, the 

Bill should be withdrawn and referred back to the Department, with an express 

instruction given to the Department to engage meaningfully with TISA and other 

stakeholders from all sides of the tobacco spectrum. 

11 April 2008 
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