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Mr Murray Michell
The Director

Financial Intelligence Centre

Private Bag X115

PRETORIA

0001

Dear Mr Michell
Comments by the Registrar of Banks with regard to the Financial Intelligence Centre Amendment Bill [B – 2007] ("Amendment Bill")
Introduction
1.1 The comments contained herein are aimed solely at the legal and financial implications of certain aspects of the proposed Amendment Bill insofar as these relate to the Registrar of Banks ("Registrar") when complying with the supervisory function of the South African Reserve Bank (“Reserve Bank”) under the Financial Intelligence Centre Act, 38 of 2001 ("the Principal Act"), and should be viewed in light of the requirements imposed on the Registrar pursuant to the South African Reserve Bank Act, 90 of 1989 ("Reserve Bank Act") and the Banks Act, No 94 of 1990 ("Banks Act") that provides for the regulation and supervision the South African monetary system and the businesses of public companies taking deposits from the general public.

1.2 In general, this Office supports the manner in which the Amendment Bill expands and clarifies the core functions of Supervisory Bodies under the Principal Act, which accords with our understanding of international standards and best practice applicable to the regulation, supervision and enforcement of anti-money laundering and terrorist financing activities.

1.3 We also appreciate the extent to which the original document made available for comment by the Financial Intelligence Centre (“the Centre”) has been redrafted to accommodate the comments received from the various stakeholders, including accountable institutions which the Reserve Bank and the Registrar supervise and regulate under the Principal Act and the Banks Act.

1.4 The comments set out hereunder relate solely to the supervisory role undertaken by the Registrar and the Bank Supervision Department of the Reserve Bank pursuant to the Principal Act in supervising institutions over which it exercises authority.
Section 36 of the Principal Act (Clause 10 of the Amendment Bill)
1.5 We appreciate the certainty introduced in proposed section 36(1) of the Principal Act regarding the categories of information that we are expected to share with the Centre, investigating authorities, the intelligence service, the South African Revenue Service, and other supervisory bodies that may have an interest in such information.

1.6 We suggest that subsection 2 be amended to accord with the provisions in subsection 1 and be amended consequentially to provide –

“(2)  If the Centre believes that a supervisory body or the South African Revenue Service may have information indicating that an accountable institution[, as a result of a transaction concluded by or with the accountable institution,] wittingly or unwittingly has received or is about to receive the proceeds of unlawful activities or has been used or may be used in future for money laundering purposes or for the purpose of any transaction contemplated in section 29 (1) (b), the Centre may request that supervisory body or the South African Revenue Service to confirm or rebut that belief and the supervisory body or South African Revenue Service, as the case may be, must do so and, if that belief is confirmed, must furnish the Centre and any authority, service or body referred to in section 3 or any other supervisory body that may have an interests in that matter that the Centre may identify with all information and any records regarding that knowledge or suspicion which the Centre may reasonably require [for the achievement of its objectives of] to identify the proceeds of unlawful activities, or combat money laundering activities or the financing of terrorist and related activities."

Section 43A of the Principal Act (Clause 12 of the Amendment Bill)
1.7 In terms of the proposed section 43A, the Reserve Bank and other supervisory bodies are empowered, after consulting the Centre, to issue written directives to any accountable institution, category of accountable institutions, reporting institution, category of reporting institutions or other person to whom the provisions of the Principal Act apply.
1.8 Subsection 43A(2)(a)(ii) refers however only to information, reports or statistical returns in the possession, custody or under the control of an accountable institution. To be effective, we suggest that this subsection be amended to include reporting institutions and other persons to whom the provisions of the Principal Act apply.
1.9 Unless we are to attach a specific interpretation to the use of the term "supervisory authority" in proposed sections 43A(1), 43A(2) and elsewhere in the Amendment Bill, we suggest that the term be replace with "supervisory body" as used in the Principal Act.

Section 45 of the Principal Act (Clause 13 of the Amendment Bill)
Scope of the Supervisory and Enforcement Function

1.9.1 In terms of proposed section 45(1), the legislative mandate of supervisory bodies is limited to all accountable institutions regulated or supervised by them.

1.9.2 Nonetheless, the Reserve Bank and other supervisory bodies are empowered to issue directives to any accountable institution, category of accountable institutions, reporting institution, category of reporting institutions, or any other person to whom the Principal Act applies (proposed section 43A), and to appoint inspectors to investigate the affairs of, and to impose administrative sanctions on any accountable institution, reporting institution or other person to whom the provisions of the Principal Act apply (proposed sections 45B(1) and 45C(1)).
1.9.3 We request clarity on the circumstances in which we are expected to enforce the provisions of the Principal Act against entities which are not regulated or supervised by us.  In particular, insofar as proposed section 45B does not limit inspections to institutions which the Reserve Bank or the Registrar know or suspect of contravening the Principal Act, is the Reserve Bank expected to conduct routine and periodic inspections of institutions and persons which it does not regulate or supervise under any law other than the Principal Act? If so, what is expected of a supervisory body in this regard? 
Delegation of Supervisory and Enforcement Functions

1.9.4 On our reading of the proposed section 45(1B) as it will apply to the Reserve Bank and to the Registrar, our understanding is that this section empowers the Reserve Bank, in order to carry out its core functions of supervision and enforcement, to –

1.9.4.1 exercise any powers it has in terms of the Reserve Bank Act, the Banks Act and any another Act, and delegate the exercise of such powers to any of its members or employees (proposed subsections 45(1B)(a) and (c));

1.9.4.2 in addition to or despite any powers it has in terms of another Act, exercise any power afforded to it by the Principal Act (proposed section 45(1B)(b)); and 

1.9.4.3 take any measures it considers necessary or expedient to meet its obligations imposed by the Principal Act or to achieve the objectives of the Centre or the Principal Act (proposed section 45(1B)(d)).

1.9.5 The power of the board of directors of the Reserve Bank to delegate its functions is contained in section 8 of the Reserve Bank Act, whilst the power of the Registrar to delegate its functions under the Banks Act is provided for in section 5 of the Banks Act. 

1.9.6 Of particular concern to this Office is that the nature of inspections to be conducted under proposed section 45B of the Principal Act differs from those which the Registrar routinely conducts under the Banks Act in order to assess banks' capital adequacy, risk position and resulting capital levels and to review related policies and procedures. Accordingly, it may be appropriate to appoint different Reserve Bank officers and employees to conduct banking business-related inspections on the one hand, and compliance-related inspections on the other hand.

1.9.7 In the circumstances it may be appropriate to allow for a form of delegation which would allow the Reserve Bank and the Registrar to effectively undertake its obligations in terms of the Principal Act.  This may best be achieved by amending section 45(1B)(c) to provide ‑
"delegate the exercise of any powers referred to in paragraph (b) to any of its members, employees or any other suitable person."
Scope of Fit and Proper Enquiries

1.9.8 In terms of proposed section 45(1B)(g), a supervisory body, in meeting its obligation referred to in subsection (1), may in making a determination in accordance with any Act as to whether a person who is to hold office in an accountable institution is fit and proper, take into account whether that person, directly or indirectly, prior to the commencement of the Principal Act or at any time thereafter, has been involved in any non-compliance with the Principal Act, any money laundering activity, or any terrorist or related activity.

1.9.9 Although we appreciate that discretion is required in applying the provisions of proposed section 45(1B)(g), we believe that, as a general principle of legality, the enquiry of supervisory bodies in this regard should be limited to infringements of the Principal Act which have occurred on or after the date of commencement of the Principal Act, and to terrorist or related activities perpetrated on or after the date of commencement of the Protection of Constitutional Democracy Against Terrorist and Related Activities Act, No. 33 of 2004.
1.10 In terms of proposed section 45(1C), the Reserve Bank must submit to the Centre, within the prescribed period and in the prescribed manner, a written report on any action taken against any accountable institution in terms of the Principal Act. As a conjunct to the comment made in paragraphs 4.1.1 to 4.1.3 above, the Reserve Bank seek clarity on whether the legislative intention is for such reports to include details of any directives issued to, inspections conducted of, administrative sanctions imposed on, or court proceedings instituted against any categories of accountable institutions, reporting institutions, categories of reporting institutions, or any other person to whom the Principal Act applies.

Section 45B of the Principal Act (Clause 14 of the Amendment Bill)
1.11 In terms of proposed section 45B(5), the Reserve Bank may recover all expenses necessarily incurred in conducting an inspection from an accountable institution, reporting institution or person inspected. As a corollary of the comment made in paragraph 4.2, we seek clarity on whether this section is intended to cover the cost of remuneration due to inspectors who may not be in the full-time employ of the Reserve Bank or the Centre.

1.12 Insofar as the appointment of inspectors is to be made by the "head" of a supervisory body, we make the following comments –

1.12.1 this terminology is not employed in the Reserve Bank Act;

1.12.2 in terms of section 6 of the Banks Act (read with section 2 of the Inspection of Financial Institutions Act, No. 80 of 1989 ("Inspections Act")), the Registrar is empowered to appoint inspectors;

1.12.3 the Principal Act refers to the Reserve Bank as a supervisory body whilst in actual fact it is the Registrar and not the Reserve Bank who is the original repository of the function to supervise the commercial banks, albeit under the direction of the Reserve Bank.  For purposes of the Principal Act however, the Registrar has accepted that a reference to the Reserve Bank as a supervisory body would include the function vested in him under the Banks Act i.e. the supervision of banks.

This having been said, we seek clarity on whether the legislative intention behind proposed section 45B(5), insofar as this section applies to the Reserve Bank and the Registrar, is for appointments of inspectors to be made by the Governor as head of the Reserve Bank.  If this is the case then we would suggest that specific authority be given for the head of a supervisory body to delegate such function as the appointment of inspectors for purposes of the Principal Act, when it comes to commercial banks, is a function which ought properly to be undertaken by the Registrar.
1.13 Regarding the procedure applicable to the conduct of inspections, proposed section 45B is silent on whether the inspector must give notice of intended inspections (compare section 4(1)(b) of the Inspections Act). We are concerned that if the Principal Act does not expressly exclude those aspects of administrative justice that the legislature intends to exclude, that these may be imported through the operation of the Promotion of Administrative Justice Act, No. 3 of 2002.
The notion of consultation (proposed sections 43A(5)(b), 45B(7)(b), 45F(3)(b) of the Principal Act)
1.14 In terms of proposed sections 43A(5)(b), 45B(7)(b) and 45F(3)(b), supervisory bodies must "consult the Centre on" a directive before it is issued, an inspection before it is conducted, and applications to court prior to instituting proceedings.

1.15 It is unclear whether the duty to consult with the Centre on these issues means that the Reserve Bank and other supervisory bodies are bound by the Centre's recommendations in this regard, or whether it is sufficient for the supervisory body to take these decisions in good faith, after consulting and giving serious consideration to the views of the Centre. Nor does the answer in our view emerge from a contextual interpretation of the Amendment Bill –

1.15.1 in terms of proposed section 43A(5)(a), the Centre may issue directives to accountable institutions or categories of accountable institutions regulated or supervised by supervisory bodies if supervisory bodies  have failed to issue a directive despite any recommendation of the Centre pursuant to the supervisory bodies' duty to consult with the Centre, or has failed to issue a directive within the period recommended by the Centre. It is unclear what the position would be if the Reserve Bank issued a directive despite the Centre's recommendation to the contrary, or if the directive contained content that the Centre did not concur with;

1.15.2 in terms of proposed section 45B(7)(a), the Director of the Centre may conduct an inspection of an accountable institution regulated or supervised by the Reserve Bank if the Reserve Bank has failed to conduct an inspection despite any recommendation of the Centre or failed to conduct an inspection within the period recommended by the Centre. Again, it is unclear what the position would be if the Reserve Bank conducted an investigation despite the Centre's recommendation to the contrary or if the Reserve Bank and the Centre failed to agree on the scope of the investigation; and

1.15.3 in terms of proposed section 45F(3)(a), the Centre, may institute legal proceedings against an accountable institution regulated or supervised by the Reserve Bank if the Reserve Bank has failed to institute proceedings despite any recommendation of the Centre or failed to institute proceedings within the period recommended by the Centre. Again, it is unclear what the position would be if the Reserve Bank instituted proceedings despite the Centre's recommendation to the contrary, or if the Reserve Bank instituted proceedings on the basis of a cause of action or litigational strategy with which the Centre did not concur.
Additional Provisions
1.16 The Reserve Bank and the Registrar are concerned about the extent to which supervisory bodies may be exposed to liability under the Amendment Bill.

1.17 We accordingly request the Centre to consider the inclusion of a new clause 78A, equivalent to section 88 of the Banks Act (Limitation of Liability) which reads –

"No liability shall attach to any supervisory body or, either in his or her official or personal capacity, to the head of such supervisory body, to any member of the board of directors of such supervisory body, or to the officers or employees of such supervisory body, for any loss sustained by or damage caused to any person as a result of anything done or omitted by such member, officer or employee in the bona fide performance of any function or duty under this Act."

2 Should you require any further comments and/or clarification with regard to either that contained in this letter or in the manner in which the Reserve Bank and/or the Registrar operates then we shall be happy, on request, to provide such comments and/or clarification to you.

Yours sincerely
_________________________________ 

M S Blackbeard
Deputy Registrar of Banks
Cc: Dr J J de Jager, General Counsel, South African Reserve Bank






