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30 April 2008

Chairperson:
Portfolio Committee on Finance

Committees Section

P. O. Box 15

CAPE TOWN

8000

Dear Mr Nene,  

SAIA COMMENTS ON FINANCIAL INTELLIGENCE CENTRE 

AMENDMENT BILL
The comments provided by the SAIA are in line with their position for continued support for all crime combating initiatives by government and other relevant stakeholders. During the review process concerns were raised with regards to certain sections of the Bill which have been outlined in the paragraphs below:
1.
Amendment of section 1 of Act 38 of 2001 (definitions) 

1.1
Section (e) The definition of Non-Compliance (e) requires clarification, as “comply” and “failure to comply” cannot have the same meaning.

1.2
Section (g) The definition of “This Act” ... A question raised is whether all directives and exemptions  issued in respect of specific entities would be in the public domain as it would not be possible to comply with undisclosed requirements.

2.
Amendment of Section 40 of Act 38 of 2001

The proposed provisions in this section are undesirable, as making “any information” available to an organisation which is “affected by, or has an interest in that information” is too broad an entitlement to information held by the FIC arising from an inspection.  For example, this could even be taken to mean that commercially sensitive information may be made available to competitors.

3.
Insertions of Section 43A and 43B in Act 38 of 2001

The reference in Section 43A (3) (a) (i) to provide information to the FIC at the time or at the intervals specified in the notice … should be amended to include reference to reasonable time limits. 
4.
Amendment of 45 of Act 38 of 2001 

4.1
Section 45(1B) (c) makes reference to a “suitable person”, without defining a suitable person , and the definition of such a person is requested.

4.2
Section 45(1B) (f) (ii) states that a supervisory body may issue or amend any license, registration, approval or authorisation that the supervisory body may issue or grant in accordance with any Act, to include the following conditions:  

“the continued availability of human, financial, technological, and other resources to ensure compliance with this Act.”  

It was noted from this requirement than an accountable institution will not be able to absolve itself from holding any data or information or documents on the basis of delegating such requirement to another entity (such as an administrator or a broker), such that an accountable institution can expect to be required to hold full details in respect of each transaction and / or policy issued.  There should be a consideration for the accountable institutions who have outsourced / delegated administrative processes who often do not receive complete and timeous information from administrators or brokers.

4.3
Section 45(1B) (g) makes reference to instances of FICA non-compliance which will be relevant in determining the Fit & Proper standing of any person.  Clarity is required on the application of this requirement and it is recommended that both provision for rehabilitation and guidelines or such rehabilitation should be provided, as is common in other legislation (e.g. the Financial Advisory and Intermediary Services Act).

5.
Amendment of Chapter 4 of Act 38 of 2001
Section (14) creating Section 45A and Section 45B of the Act

5.1
In respect of Section 45A (1), a further reference to a “suitable person” is made, which term should be defined.

5.2
Section 45B (4).  The reference to recovering costs of inspection should be limited to instances where such inspections have proved warranted on the basis that the inspected company was found to be in breach.  It is not reasonable for an inspected entity to bear the cost of such inspection if they had not been found to have infringed. It is therefore recommended that such inspection costs should be limited to and recouped as part of an assessed penalty which penalties are to be further provided for in the General Financial Services Laws Amendment Bill.

.

5.3
Section 45D (11) (b).  This sub-section implies that fines are to be paid even if the finding is subject to an appeal, however, when this sub-section is read in conjunction with Section 45(C)(7)(b), it appears that any fines levied are not payable until the appeal process has been completed.  It is recommended that Section 45D (11) (b) should be amended to clarify this position.

5.4
Section 45D (11) (a).  This sub-section implies that an Appeal Board decision is to be treated as if it is a Court Order.  The right of an appellant to request further explanation of an Appeal Board decision is therefore unclear, as a ruling which has a standing of a Court Order may not be questioned on the basis of requiring further explanation (as is the case for FAIS Ombud Rulings which have the standing of a Civil Court Judgement). This section departs from application of due and desirable legal process and therefore clarification should be provided. 

6.
Inserts of Section 62A on Offences relating to Inspection

The reference in Section 62A (a) to the failure of a person to appear at any proceedings in terms of Section 45B provides no basis for a justifiable non-appearance (such as incapacitation).


Section 62C (1).  This sub-section empowers the FIC to demand an answer to any question put to a witness and failure to do so becomes an offence.  The right of a witness to refuse to answer a question on the basis of potentially incriminating themselves is not specifically recognised. 

7.
Appeal (Section 14)

Section 45D (1) (b) (to be amended to include) An appeal ….aware of the decision in paragraph (a) ….

Section 45D (9) (to be amended to include) The decision ….writing, including reasons why the decision was reached, and … 

8. Offences relating to inspection ( Section 22)

Section 62A (a) (to be amended to include) Wilfully fails …

The suggested amendment provides for exceptional cases were circumstances may be beyond the individuals’ control. 

Section 62A(c) This section provided for a person who fails to comply with any reasonable request … the question raised is at whose or what basis of discretion will the reasonableness be tested. 

9. Amendment of section 68 of Act 38 of 2001

Section 23 raised great concern during the review process and the following comments were noted:
The provision for penalties up to an amount of R10,0 Million rand implies that penalties are being used to recoup from guilty parties any losses which have been incurred, rather than create a separate and appropriate mechanism for recouping losses.  It was suggested that adequate expertise should be sourced for input on how the interest of all parties affected by a breach of FICA are to be addressed

Query

In terms of the above comment the following concern has been raised:

FICA and its subsequent amendment does not appear to have a mechanism to adequately cater for actual losses sustained. Section 68 of FICA is punitive as opposed to compensatory in nature.
Discussion

It is clear that the above Section is punitive in nature. In addition, any forfeiture rights (Section 70) are also punitive in nature. This provision therefore implies that any fine or forfeiture is payable to the state without any form of compensation to an aggrieved party.

Recommended Solution  

In terms of the “Securities Services Act, 2004”, the FSB has the authority in terms of an Enforcement Committee in respect of Insider Trading, to impose administrative penalties, cost orders and compensatory orders on offenders.

It is suggested that a similar structure be implemented in the context of FICA. 

Such a committee should have sufficient power to make an order up to the extent of any loss suffered by an aggrieved party. However any discretion to impose same must be based on some form of actual damage suffered and not merely based on a broad punitive sanction. Any punitive sanction should be regulated in terms of the FICA. 

However, the extent of any compensatory order must be taken into account when determining the amount of the penalty to be imposed in terms of FICA.

Finally, the right to seek compensation in any form of court litigation must still be an option. Consequently, only once there is a conviction in terms of FICA can aggrieved parties approach the committee for compensation. 

If there is no conviction then the ordinary courts will still have jurisdiction. It is always up to the aggrieved party to approach a court. However, the court will be entitled to take into account any compensatory order which may have been made by the committee.
Regards

Refilwe Moletsane

DEPUTY EXECUTIVE OFFICER
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