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SUMMARY: 

Tobacco is uniquely dangerous. It is addictive and it is deadly. In South Africa tobacco kills one person every 12 minutes or about 42 000 people a year. 

Tobacco use is bad for both health and the economy. It makes workers sick, so increasing health care costs and reducing productivity in all sectors of the economy. 

South Africa’s tobacco control policies have been successful in reducing tobacco consumption. Fewer adults and youth are smoking cigarettes. However, the Tobacco Products Control Act, 1993 (as amended) needs strengthening in several crucial areas. 

A free enterprise society can only flourish when business voluntarily takes measures to protect the public from harm. Much of the consumer protection laws that restrict business practices are a result of corporate failure to act responsibly. The current amendments to the Tobacco Products Act, 1993, are mainly necessary because the tobacco industry has willfully misinterpreted and deliberately broken the law. 

The National Council Against Smoking (NCAS) welcomes the draft Tobacco Products Control Amendment Bill (B7-2008). The Council believes that the Bill is fair, reasonable and workable. It will make a significant contribution to reducing the health, economic and environmental harms caused by tobacco use in South Africa.

The Council supports all the provisions of the Bill but recommends the following amendments to the Bill:


- the tobacco industry not be allowed to make any charitable donations at all, as 


this helps promote the sale and use of tobacco products;


- the display of tobacco products at the point of sale be prohibited. It is 



advertising and promotion;


- sales through vending machines should be prohibited.

Freedom from addiction is a child’s right and society’s responsibility. We trust that the Portfolio Committee on Health will put the freedom of children to grow up healthily above the freedom of an industry to sell a deadly drug.   

INTRODUCTION

1. The National Council Against Smoking (NCAS) welcomes the draft Tobacco Products Control Amendment Bill (B7-2008). We thank the Portfolio Committee for the opportunity to comment on the Bill. 

2. The NCAS is a non-profit organization established in 1976 with the mandate of promoting public health through encouraging nonsmoking as a societal norm. 

3. Tobacco harms both public health and the economy. The World Health Organization and the World Bank have both urged governments to control tobacco because it is a threat to both health and sustainable economic development. 

4. The NCAS has consistently supported the country’s tobacco laws and is in favour of the proposed amendments.  The Bill will build on the important gains that have already been achieved in lowering tobacco consumption since 1994. 
5. This submission presents the Council’s views on the measures proposed in the Tobacco Products Control Amendment Bill B 7—2008 (‘the Bill’). 

Unique treatment for a unique product 

6. Tobacco is the only legal consumer product that kills the user when used exactly as the manufacturer intended.  There is also no safe level of use.

7. There are two major global causes of death from which mortality is increasing rapidly - deaths from AIDS and from tobacco. 

8. Smoking already kills one in 11 adults worldwide. By 2030, this will rise to one in six, or up form the current 5.4 million to 10 million deaths a year. About 70% of future deaths will be in poor countries.

9. Tobacco use causes, or worsens, over 40 diseases including cancer, heart attacks, lung disease, complications of pregnancy and TB. 

10. In South Africa, tobacco related diseases kill about 42 000 people a year. This is more than a hundred people a day and more than the deaths caused by motorcar accidents (about 10 000 annually). 

11. The government’s efforts to reduce smoking are working. Fewer people are smoking and less tobacco is being consumed in South Africa.  About 77% of South African adults do not smoke.  Cigarette sales have dropped by 33% in the past decade. 

12. The vast majority of South Africans support tobacco control laws.  For example, a survey in 2002 found that over 80% of both smokers and non-smokers favoured restrictions on smoking in public places.
SECTION 2: ADVERTISING, SPONSORSHIP, PROMOTION, DISPLAY, PACKAGING AND LABELLING.
The Proposed Amendment

13. Section 2 of the Bill proposes to provide anew for the advertising, sponsorship, promotion, distribution and information required in respect of the packaging and labeling of tobacco products

Our Response

14. The NCAS is especially supportive of the amendments to the Act contained in this section of the Bill. Below are some detailed comments on relevant clauses of the Bill.

Tobacco Advertising and Promotions
15. The main purpose of advertising is to increase sales of a product.  Increased tobacco sales mean increased death and disease.

16. The industry has developed multimillion rand advertising campaigns which are designed to influence children to smoke Peter Stuyvesant, Lucky Strike, Camel or Marlboro cigarettes.  

17. Selling cigarettes is not about selling the qualities of the product but about selling a lifestyle.  A Philip Morris brief for an advertising campaign in West Africa stressed the importance of associating cigarette brands with America. The document stated: “America is a bit of a dream… to our target audiences… The lifestyle of young Americans will also attract our potential consumers providing that the people featured are simple, and aspirational to Africans through their manner of dress and leisure activities”.

18. Tobacco advertising and promotion deliberately exploits the hopes, dreams and insecurities of youth to get them to smoke. The industry is also aware that soon after a child begins experimenting with cigarettes they will become addicted to nicotine and stopping smoking is no longer an easy option.

19. The government banned tobacco advertising and sponsorships in 1999. This attempted to end the false portrayal of a deadly addiction as fun, exciting, and sexy as a means of expressing rebellion and independence.

20. The law has worked.  In 2002, a MRC survey found that 62% of 14 to 16 year-olds had never taken even one puff on a cigarette. This is up from 53% in 1999.
21. The decline in smoking may have been even faster if the tobacco industry had not continued to promote cigarettes to young people. They have willfully misinterpreted and deliberately broken the law. 

22. Between 2003 and 2007, the Advertising Standards Authority ruled on no fewer than a dozen occasions that display mats and pamphlets distributed by tobacco companies at retail outlets were illegal. 

23.  In addition, the industry has found new ways to tell youth that smoking is cool.  It used the Internet, SMS and personal delivery mechanisms (‘”buzz” or “viral” marketing) to reach teenagers. 

24. In viral marketing marketers go into clubs, campuses and wherever youth gather, and invite ‘smokers’ to exclusive events like a pop concert or a major sporting event.  The parties are supposed to be for smokers, but non-smokers are lured into buying (and smoking) cigarettes in order to get into the ‘select’ group invited to these events  (see appendix A).  

25. The Bill closes the loopholes in the Act by barring the industry from inviting people to parties and sports and cultural events because they smoke. The NCAS fully supports this change.

Product placement 

26. This is a type of advertising in which manufacturers pay to have their products featured in plays, film, television series, music videos, video games and books. A brand's logo or a favorable mention or appearance of a product is shown in the entertainment programme. This is done without disclosure, and under the premise that it is a natural part of the work

27. The tobacco industry routinely denies active involvement in product placement, but previously secret US tobacco industry documents show that the industry has had a long relationship with Hollywood. It has paid producers to show cigarette brands and smoking in up to 50 movies.  

28. According to internal documents, Philip Morris paid $US42,500 to have Marlboro appear in 'Superman II', and $US350,000 to have James Bond and others light up in 'License to Kill'.  A US subsidiary of BAT paid Sylvestor Stallone $US500,000 to use their brand in at least five films, including 'Rambo' and 'Rocky IV'. Even the producers of Walt Disney films were paid to include cigarette brands. 

29. Exposure to smoking in entertainment media is associated with increased smoking and favourable attitudes towards tobacco use among adolescents.  The Council fully supports the provision in the Bill which outlaws product placement by amending the definition of ‘advertising” 

Promotion through charitable giving

30. Tobacco companies will be allowed to give money to charity – but they will no longer be able to publicise their contributions.

31. Donations to worthy causes are not charity but good for business – it buys friends and political support, and can be used to silence critics. Institutions that have accepted tobacco industry philanthropy have been urged to speak up for tobacco industry goals to political bodies. 

32. in 1989, Anton Rupert threatened to end his company’s sponsorship of the Cape Town Symphony Orchestra because of proposals to restrict smoking in the city’s restaurants. The ordinance did not become law.

33. Contributions to educational institutions provide the tobacco industry with tax deductions and good publicity. The public sees the industry as well intentioned and generous, and the industry becomes cloaked with a veneer of respectability.

34. Cigarette companies believe they can cause widespread harm in communities and then salvage its reputation by giving to a few select charities. A few may benefit but a lot more will suffer.  


35. A 1993 internal document, Grasstops Government Relations, Philip Morris (PM)  provides a description of the ‘philanthropic’ strategies Philip Morris (PM) used to win influence over legislation in the U.S. This included making donations to the pet charities of legislators and their spouses:

"...We also make sure that we know the legislator's -- and his or her spouses -- favorite philanthropies and try to support them." 

 

36. PM took legislators on trips to "promotional and cultural events".  For example, it took a group of American legislators to Brussels, Belgium:   

"We make sure legislators are aware of, and invited to, promotional and cultural events funded by Philip Morris. {CITE ALEC 1992 TRIP TO BRUSSELS AS AN EXAMPLE}" 

 

37. Finally, PM uses third parties to "carry its baggage," and do its dirty work for it:

"...we try to keep Philip Morris out of the media on issues like taxation, smoking bans and marketing restrictions.  Instead, we try to provide the media with statements in support of our positions from third party sources, which carry more credibility than our company and have no apparent vested interest..."
38. The Council supports a total ban on charitable donations. Even if gifts are given anonymously, the recipients are still aware of the identity of the donor and this buys undue influence.

Package Labeling

Health messages

39.  The manufacturer of any product has a legal duty to warn consumers of any foreseeable hazards associated with the product. This is an important consumer right. Customers have a right to be presented with truthful information about a product in a way they can understand.   

40. Research from Brazil, Canada and Australia shows that prominent warnings with colour pictures are effective in better informing people of the dangers.  In Canada, after the introduction of new warnings, one in three smokers stated that they learnt more about the dangers of smoking than they knew before. The warnings also had a greater impact on those with lower levels of education.  
41. Although some people may ignore health messages, the warnings are especially relevant to those wanting to quit and for youngsters thinking of starting. Twelve years after warnings were introduced in South Africa, thousands still call the Quit Line after seeing the number on the back of the pack.

42. Seventeen countries including Brazil, Chile, Canada, Romania, Thailand and the United Kingdom introduced picture-based warnings on packs. 
43. The Council supports this clause in the Bill.

Misleading descriptors: Light & Mild Lies

44. So-called ‘low-tar’, ‘light’ and ‘mild’ cigarettes are not less harmful than regular cigarettes, although they give the false impression that they are. 

45. The tar and nicotine numbers that appear on cigarette packets say nothing useful about the health effects of the cigarettes nor can it be used to compare different brands. 

46. ‘Light’ and ‘regular’ cigarettes of the same brand have virtually identical ingredients. The difference is that low tar cigarettes have tiny holes drilled in the filter with a laser, so that when the smoker draws on the cigarette, air is sucked in to dilute the smoke. The effect, in theory, is to lower the tar, CO or nicotine taken with each puff.   

47. In practice, however, smokers who switch from ‘regular’ to ‘light’ cigarettes do not reduce their intake of tar or nicotine, because they block the air holes in the filter with their fingers, or take more puffs than usual, or inhale more deeply. 

48. The cigarette makers have known this for a long time. A 1975 Philip Morris memo, summarising tests on Marlboro and Marlboro Lights noted that smokers "did not achieve any reduction in smoke intake by smoking a cigarette ... normally considered lower in delivery." 

49. Yet, ‘light’ cigarettes were heavily advertised with promises of full “taste” or “satisfaction” with “low tar”. These new brands were aimed at smokers who were worried about the damage cigarettes were doing to their health, but who were too addicted to quit.  The implied promise was that they could continue to smoke safely.

50. ”Light” and ‘mild’ is a consumer fraud that kept many more people smoking who might otherwise have quit. 

51. Brazil recently banned use of the words "mild," "light" and "ultra-light" on cigarette packages and ads, on grounds the terms are inherently misleading. The European Union has voted for similar restrictions.

Retail Display

52. The prominent display of tobacco products at retail outlets and point of sale signs are now the only avenue available for tobacco companies to advertise. 

53. Research shows that the high visibility of tobacco products at retail both tempts and reminds people to smoke and provokes impulse buying.

54. A recent case before the Competitions Commission Tribunal in South Africa.

Highlights the importance of retail display to the cigarette manufacturers.

55. Japan Tobacco International (JTI) and British American Tobacco South Africa (Batsa) are locked in a legal battle amid accusations that Batsa spent "hundreds of millions" of Rands in clandestine deals with retail outlets to ensure that they either exclusively stocked or prominently displayed Batsa’s brands while hiding JTI’s brands below the counter or behind frosted glass. Batsa has 93% of the SA market, JTI 4.7% and Phillip Morris about 1%.

56. In evidence to the tribunal, Batsa revealed how it used supermarkets, cafés, vehicle filling station stores, hotels, restaurants, bars and nightclubs, to crush the opposition. Batsa’s national key account manager, CP Terblanche, admitted that Batsa blocked competitors from displaying cigarette dispensers at certain outlets and gave businesses millions in cash “inducements” each year to preferentially market its brands.

57. JTI alledges that Batsa demanded that retailers place JTI brands out of sight, either in “Camel drawers” under the counter or behind frosted glass; and that it had required retailers to follow a "planogram" that detailed the layout of cigarette counters and where specific brands were to be placed. Batsa’s key brands were to be displayed in a "face on" position, JTI claimed, while its rival's brands were to be placed in an "end on" position.

58. Advocate David Unterhalter, on behalf of JTI, told the tribunal that Batsa dominated the vendor machines in clubs as a way of targeting young adults to convert them to becoming smokers. “There is a process of persuasion leading to conversion that would leave most religions gasping,” Unterhalter reportedly stated.

59. In 2005, the competitions commission found Batsa guilty of anti-competitive and restrictive business practices and referred the matter to the tribunal for adjudication.  Batsa faces a fine of up to R1.4-billion (US$206 million), or 10% of its annual turnover. The hearings are continuing in May 2008. In 2004, BAT was found guilty of similar transgressions in Brazil and was fined US$500 million

60. The Council fully supports this clause of the bill, but recommends that the retail display of tobacco products be banned as it is in Iceland and Canada.

SECTION 3: STANDARDS FOR MANUFACTURING, IMPORTING AND EXPORT OF TOBACCO PRODUCTS

The Proposed Amendment
61. The Bill requires importers of tobacco products to meet the same product manufacturing and information disclosure standards as domestic producers. 
Our Response

62. The Council fully supports this clause of the bill

SECTION 4: PROHIBITIONS IN RESPECT OF TOBACCO PRODUCTS

The Proposed Amendment

63. To raise the legal age for sale of tobacco products to 18 years, outlaw sales of confectionary or toys that resemble tobacco products, restrict sales from selected outlets, and allow for the monitoring of sales to minors. 

Our View

Sales to minors

64. Evidence suggests that the earlier a person starts smoking the more likely it is that they will become a heavier, more addicted smoker and die of a tobacco related illness. 

65. Everyday in South Africa thousands of underage children buy cigarettes and are rarely refused purchases. Yet, last year there was not a single prosecution for such illegal sales.  Research shows that laws prohibiting tobacco sales to minors do not reduce underage smoking, unless the law is strictly enforced. 

66. The Council supports the raising of the age limit for the purchase of tobacco products to 18 years. Because it reinforces the message that society disapproves of tobacco use.  Further such laws create an enabling environment which allows communities to put pressure on outlets not to sell tobacco to children.

67. In reality, the most effective way to deter children from taking up smoking is to make tobacco products less affordable by increasing excise taxes and banning tobacco advertising. Youth access laws are secondary in importance to such demand reduction strategies. 

68. Sales through the Internet are also a way for underage consumers to buy tobacco. Most Internet vendors have weak or non-existent age verification procedures. Internet sales also allow evasion of health warning regulations and non-payment of excise taxes. 

69. The proliferation of Internet websites are clear indications that Internet based business is growing steadily.

70. The bill also provides for supervised purchases by underaged children to monitor compliance with the law. This is important as it helps identify those who are and are not obeying the law and to provide education to those who are not.

71. The Council supports this section of the Bill.

Vending machines

72. The Bill restricts the placement of cigarette vending machines to areas which minors do not ordinarily have access.

73. Minors are easily able to purchase cigarettes from vending machines when these are located in areas which are not adequately supervised. The removal of vending machines from sites accessible to young people can reduce access to tobacco, especially for younger children. 

74. Requiring cigarette vending machines to exclusively sell tobacco reinforces the message that tobacco products are not in the same class as sweets, chips and soft drinks. 

75. Research shows that young people are still able to purchase cigarettes from vending machines, even when the law restricts the plaement of these machines. The best solution is a total ban on cigarette vending machines.

76. Besides tobacco, no other drug or product, including alcohol, that is illegal to sell to children is sold through vending machines.

77. The Council favours a total ban on vending machines.

SECTION 5: FREE DISTRIBUTION AND REWARD PROHIBITED

The Proposed Amendment

78. The Bill extends the provisions barring the free distribution of tobacco products.

Our View

79. Despite the ban on the free distribution of tobacco products, the manufacturers continue to give away cigarettes to the public. The Council has received many reports of industry representatives visiting various student campuses on a weekly schedule giving away free cigarettes so promoting tobacco products and smoking behaviour.

80. In 2004 employees of British American Tobacco (Batsa) were charged with illegally giving away free cigarettes on the campus of Wits University. Three Lucky Strike representatives were taken to the Hillbrow Police Station. The operation was run from the BATSA sales offices in Constantia Kloof, Roodepoort. 

81. After investigation by the police services, the brief was handed to the state prosecutor. Regrettably the prosecutor returned a Nolle Prosecuii and decided not to prosecute in this matter. The prosecutor stated that the law forbids manufacturers from distributing tobacco products for free and the sales representatives were not manufacturers but only distributors of cigarettes. 

82. The Bill allows for this contigency by extending the bar on free distribution to manufacturers and their agents.

83. The Council supports this provision of the Bill

CONCLUSION

84. The Council believes that the Bill is fair, reasonable and workable. It will make a significant contribution to reducing the health, economic and environmental harms caused by tobacco use in South Africa.

85. The Council supports all the provisions of the Bill but recommends the following amendments to the Bill:


- the tobacco industry not be allowed to make any charitable donations, as this 
indirectly helps promote the sale and use of tobacco products


- the display of tobacco products at the point of sale be prohibited. It is 
advertising and promotion


- sales through vending machines should be prohibited
86. Freedom from addiction is a child’s right and society’s responsibility. We trust that the Portfolio Committee on Health will put the freedom of children to grow up healthily above the freedom of an industry to sell a deadly drug.   

7 April 2008

NCAS
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