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Introduction

1. This memorandum contains submissions by the Law Society of South Africa (“the LSSA”) in relation to the Financial Intelligence Centre Amendment Bill (“the Amendment Bill”).   We make these submissions on behalf of the attorneys’ profession as supervisory body designated as such by the Financial Intelligence Centre Act (“FICA”).

2. At the outset the LSSA wishes to assure Parliament that the organised profession fully appreciates and endorses the need for strict anti-money laundering and anti-terrorist control measures in South Africa and we take very seriously our responsibilities in relation to these measures.

3. Against the need to introduce effective anti-money laundering and anti-terrorist control measures is, we submit, the need to do so in a manner which will not impose on attorneys unreasonably onerous and impractical obligations which might adversely and seriously impact on attorneys’ ability and their right to conduct their profession in a businesslike and effective way.

4. The LSSA is concerned about the implications of the Amendment Bill for attorneys and the profession generally.  Those concerns are set out below.

Information and Documents Protected by Legal Professional Privilege

5. In broad terms, legal professional privilege protects from disclosure communications between attorneys and clients which are made in confidence for the purpose of enabling the client to obtain legal advice.  It is not required that the advice must necessarily be obtained for the purposes of litigation.  In other words, communications between an attorney and a client will be protected by privilege even if they are not connected with litigation.  The ambit of privilege is somewhat broader if the advice is obtained in connection with actual or contemplated litigation.  In such circumstances, the privilege extends to statements that the attorney (or the client) has obtained from third parties.  Communications between the attorney (or the client) and a third party will however only be privileged if they are made after litigation is contemplated.

6. Legal professional privilege does not operate if the client obtains legal advice in order to further a criminal end.

7. Legal profession privilege inheres in the client, not the attorney.  If an attorney claims privilege, he or she does so on behalf of the client.

8. The effect of legal professional privilege is that the privilege-holder may refuse to disclose evidence or to produce a document.  In other words, the privilege holder has a personal right to refuse to answer questions upon the privileged topic or to produce documents bearing on that topic.

9. Confidentiality is a wider concept than privilege, since information may be confidential even though it is not protected by legal professional privilege.  The professional rules of the attorneys’ profession impose an obligation on an attorney to keep confidential the affairs of a client. 

10. Section 37(1) of FICA provides that no duty of secrecy or confidentiality or any other restriction on the disclosure of information, save for legal professional privilege, affects compliance by an accountable institution “with the provision of this Part”.  The “Part” referred to is Part 3 of Chapter 3 of FICA.  This is so irrespective of whether the restriction on disclosure is imposed by legislation, the common law or agreement.

11. The operation of section 37(1) is subject to section 37(2).  This provides that section 37(1) does not apply to communications that are protected by the common law rules of legal professional privilege.  The effect of section 37(2) is that the reporting obligations in FICA do not apply to communications that are protected by legal professional privilege.  Confidential information is however not so protected.

12. There are practical difficulties in distinguishing confidential information from privileged information and these present a significant burden to the attorney.  Practical experience has taught that this complicated distinction represents a difference between a transaction required to be reported to the Financial Intelligence Centre (“the Centre”) in terms of section 29 of FICA or not.  The danger exists that the attorney may err on the basis of reporting, thereby depriving the client both of an existing privilege and of the opportunity to obtain advice as to the existence and breach of such privilege.  Apart from these significant challenges, the LSSA is concerned that the structure of the Amendment Bill is such that uncertainty exists as to whether:- 

· the sections sought to be introduced by the Amendment Bill will override any “duty of secrecy or confidentiality or any other restriction on the disclosure of information” inasmuch as those sections will fall outside of Part 3 of Chapter 3 of FICA;  

· the protection afforded by section 37(2) to information and documents subject to legal professional privilege extends to the sections sought to be introduced by the Amendment Bill, in particular sections 43A (Directives), 45A (Appointment of inspectors), 45B (Inspections), 45C (Administrative sanctions) and 70 (Search, seizure and forfeiture).

13. The LSSA’s concern is heightened by the proposed amendment of section 40(6A) (Access to information held by Centre) which will empower the Centre to make available any information obtained by it during an inspection to a department, organ of state, supervisory body, other regulatory authority, self-regulating association or organisation that is affected by, or has an interest in that information.

14. If the protection afforded by section 37(2) to information and documents covered by legal professional privilege is not extended to the sections sought to be introduced by the Amendment Bill (and this ought to be clarified in express terms) the Amendment Bill, if enacted, may give rise to a constitutional challenge.

The Rule of Law, the doctrine of the separation of powers and the independence of the legal profession
15. The Rule of Law is one of the founding values of the Constitution of the Republic of South Africa, 1996 (“the Constitution”).  These founding values inform the interpretation of the Constitution and set standards with which all law and conduct must comply in order to be valid.  

16. Section 1 of the Constitution describes the Rule of Law as one of the seminal values on which the Constitution is founded.  It is a fundamental value that underlies “an open and democratic society based on dignity, equality and freedom”.  

17. The Rule of Law has been referred to by our courts as “that supreme principle of a civilised constitutionality” (National Party v Jamie 1994 (3) (SA) 483 (EWC) 492).

18. The Constitutional Court has discussed the constraints the Constitution places on the exercise of public power in terms of the Rule of Law in Ex Parte The President of Republic of South Africa 2000 (3) BCLR 241 (CC) as follows: “[it] is a requirement of the rule of law that the exercise of public power by the executive and other functionaries should not be arbitrary.  Decisions must be rationally related to the purpose for which the power was given, otherwise they are in effect arbitrary and inconsistent with this requirement.  It follows that in order to pass constitutional scrutiny the exercise of public power by the executive and other functionaries must, at least, comply with this requirement.  If it does not, it falls short of the standards demanded by the Constitution for such action”.

19. The doctrine of the separation of powers is a characteristic element of modern constitutionalism and one that infuses the Constitution.  As the Constitutional Court has indicated, the doctrine recognises the functional independence of the three branches of government while the checks and balances associated with the doctrine prevent the branches from usurping each other’s power (De Lange v Smuts NO 1998 (3) SA 785 (CC) para 60 and South African Association  of Personal Injury Lawyers v Heath 2001 (1) SA 883 (CC) para 21).

20. A distinctly South African model of separation of powers has been developed by the judiciary over a period of time.  This reflects “[a] delicate balance, informed both by South Africa’s history and its new dispensation, between the need, on the one hand, to control Government by separating powers and enforcing checks and balances and, on the other hand, to avoid diffusing power so completely that the Government is unable to take timely measures in the public interest” (De Lange v Smuts, Mohammed v President of the RSA 2001 7 BCLR 685 (CC), Van Rooyen v The State 2001 9 BCLR 915 (T); S v Dodo 2001 5 BCLR 423 (CC); Akani Garden Route (Pty) Ltd v Pinnacle Point Casino (Pty) Ltd 2001 4 All SA 68 (SCA); Minister of Education v Harris 2001 4 SA 1297 (CC); In re: Constitutionality of the Mpumalanga Petitions Bill, 2000 2002 11 BCLR 1126 (CC)).

21. Fundamental to the doctrine of the separation of powers and the Rule of Law is an independent legal profession which requires that attorneys are free to carry out their work without interference or fear of reprisal.  The value of an independent bar and the critical roles it plays in the proper administration of justice cannot be over emphasised.

22. Lawyers have a duty, within the law, to advance the interests of their clients fearlessly and to assist the courts in upholding the law.  To enable them to perform these duties it is necessary that lawyers enjoy professional independence.  Challenges to such independence may arise where attorneys are not able to form independent professional organisations, are limited in the clients whom they may represent, are threatened with disciplinary action, prosecution or sanctions for undertaking their professional duties or are subjected to unreasonable interference in the way they perform their duties.  Independence is not provided for the benefit or protection of the legal profession as such.  Nor is it intended to shield lawyers from being held accountable in the performance of their professional duties and to the general law.  Instead, its purpose is the protection of the people, affording them an independent legal profession as a fundamental principle of justice.

23. The unique role of the legal profession was articulated by McIntyre J in Andrews v. Law Society of British Columbia [1989] 1 S.C.R. 143 at pp.187 to 188:

“It is incontestable that the legal profession plays a very significant – in fact, a fundamentally important – role in the administration of justice, both in the criminal and the civil law.  I would not attempt to answer the question … as to whether the function of the profession may be termed judicial or quasi judicial, but I would observe that in the absence of an independent legal profession, skilled and qualified to play its part in the administration of justice and the judicial process, the whole legal system would be in a parlous state.  The performance of what may be called his private function, that is, an advising on legal matters and in representing clients before the courts and other tribunals, the lawyer is accorded great powers not permitted to other professionals … by any standard, these powers and duties are vital to the maintenance of order in our society and the due administration of the law in the interest of the whole community.”

24. Against this background it is necessary to consider certain provisions of the Amendment Bill.

24.1 The functions of the Centre are amended to include the supervision and enforcement of compliance with FICA by accountable institutions, reporting institutions and other persons to whom the provisions of FICA apply that:-

· are not regulated or supervised by a supervisory body in terms of FICA or any other law; and

· are regulated or supervised by a supervisory body in terms of FICA or any other law if that supervisory body fails to enforce compliance despite any recommendation by the Centre in terms of the existing section 44(b) of FICA (section 4 of the Amendment Bill).

24.2 The current Schedule 1 to FICA designates “an attorney as defined in the Attorneys Act, 1979” as an accountable institution.  Section 1 of the Attorneys Act, 1979 (“the Attorneys Act”) defines an attorney as “any person duly admitted to practice as an attorney in any part of the Republic”.  As a result, attorneys who are not currently practising (registered on the non-practising role) but who are academics or legal advisers are also brought within the ambit of FICA.   Non-practising attorneys are therefore not only saddled with the onerous compliance obligations created by FICA (such as the appointment of a compliance officer and the drafting of internal rules), an entirely impractical situation, but will now along with all practicing attorneys, ultimately be regulated by the Centre as far as FICA is concerned.

24.3 The Centre will now have the power to issue a written directive to any category of accountable institutions “or other person to whom the provisions of [FICA] apply” regarding the application of FICA (section 43A(2)) and may issue a written directive to any accountable institution “or other person to whom the provisions of [FICA] apply” to, within the period specified in the directive, for example, “cease or refrain from engaging in an act, omission or conduct” not necessarily related to the implementation or the provisions of FICA (section 43A(3)(b)).  The costs incurred in complying with such a directive are borne by the accountable institution.  These directives may only be issued to attorneys if the LSSA has failed to do so but the LSSA may only issue directives after consultation with the Centre (section 43A(6)(a) and (b)).  With regard to attorneys the Centre will ultimately gain the power to issue directives in respect of practising and non-practising attorneys (assuming the LSSA fails to issue such directive after receiving a recommendation from the Centre).  In addition, the Centre will have the power to issue directives to “a person who carries on the business or is in charge of or manages a business” (as referred to in section 29 of FICA) as those persons are persons to whom the provisions of FICA apply, including, for example, members of the bar (advocates).

24.4 The definition of “the Act” in section 1 is amended to include “[any] regulation, order or determination made or directive or exemption given under [FICA]”.  Section 1A of the Amendment Bill provides that if any conflict relating to the matters dealt with in “this Act” arises between “this Act” and the provisions of any other law save the Constitution or any Act expressly amending FICA, the provisions of FICA will prevail.  This means that any directive issued by the Centre will trump an Act of Parliament, a notion that offends the principles underlying the Rule of Law.

24.5 Notwithstanding detailed and extensive deliberations with the Centre to change the designation of the supervisory body of attorneys to the regional law societies, the LSSA remains the supervisory body of attorneys.  This is problematic as the LSSA has no supervisory powers.  The LSSA was established as a body corporate by voluntary association and having perpetual succession by the following members:-

· The Black Lawyers Association;

· The Law Society of the Cape of Good Hope;

· The Law Society of the Orange Free State;

· The Law Society of the Transvaal;

· The Natal Law Society; and

· The National Association of Democratic Lawyers.

24.6 The LSSA exercises its powers and conducts its functions in terms of its Constitution.  Clause 6 of the Constitution of the LSSA specifies its designated powers which include that the statutory (or regional) law societies will continue to function within the areas of jurisdiction designated to them by the Attorneys Act and with the powers vested in them in terms of that Act subject to any amending legislation.  The members of the LSSA undertake in terms of the LSSA’s Constitution to observe and to be bound by and to give effect to all the decisions of the Council of the Law Society constituted in terms of clause 8 of the LSSA’s Constitution (insofar as it does not conflict with any statutory duties, obligations and responsibilities imposed in terms of the Attorneys Act or any other law).  The Council of the Law Society can therefore only bind its members and not individual attorneys or firms of attorneys.  The LSSA is funded in its entirety by the Attorneys Fidelity Fund.

24.7 Against this background, the Amendment Bill imposes not only supervisory obligations on the LSSA but also enforcement obligations (section 45).  Because the LSSA has no supervisory nor enforcement powers, the Amendment Bill appears to indirectly vary the Constitution of the LSSA.  Section 45(1A)(a) of the Amendment Bill provides that the obligation to supervise and enforce forms part of “the legislative mandate of any supervisory body and constitutes a core function of that supervisory body”.  The LSSA has no existing legislative mandate.

24.8 The LSSA must submit to the Centre within the prescribed period and in the prescribed manner a written report on any action taken against an attorney in terms of FICA (section 45(1)(c)).

24.9 The Director of the Centre or the head of a supervisory body may appoint any person in the service of the Centre or supervisory body, or any other suitable person as an inspector to undertake inspections in terms of FICA (section 45A).  This seems to the LSSA to clothe the Director of the Centre with the power to appoint LSSA employees as inspectors, in his sole discretion, to determine the remuneration paid to that person (section 45A(2)) and determine the extent of the person’s powers to inspect (section 45A(3)(b)(vi)).

24.10 For purposes of determining compliance with FICA, an inspector will have the power to enter and inspect any premises at which the Centre or supervisory body reasonably believes that the business of an accountable institution, reporting institution or other person to whom FICA applies, is conducted (section 45A).  Such inspection will take place at any reasonable time and on reasonable notice.  No warrant is required for purposes of the inspection.  The powers of the inspector include the power to order any person who has or had any document in his, her or its possession or under his, her or its control relating to the affairs of the accountable institution, reporting institution or person to produce the document or to furnish the inspector with information in respect of the document and to examine or make extracts from or copy any document in the possession of the accountable institution.  The inspector also has the power to seize any document.  

24.11 The LSSA will only have the power to conduct an inspection (other than a planned routine inspection) after consultation with the Centre on that inspection (section 45B(6)(b)).  

24.12 The inspector appointed by the Director of the Centre may conduct an inspection only if a supervisory body failed to conduct the inspection despite a recommendation of the Centre made in terms of section 44(b) or failed to conduct an inspection within the period recommended by the Centre (section 45B(6)(a)).

24.13 The Amendment Bill will force the LSSA to co-ordinate its approach to exercising the powers and functions in terms of FICA and to enter into a written memorandum of understanding (presumably with the Centre) in respect of those powers (section 45(1)(D)).

24.14 Whilst a delegation of the powers (and presumably concomitant duties) of a supervisory body is permissible (section 45(1)(B)), the LSSA finds the proposed imposition of these additional powers and concomitant duties on the LSSA objectionable for the following reasons:-

· the Amendment Bill seeks to vary the Constitution of the LSSA, a voluntary association, potentially in violation of the profession’s right to freedom of association in contravention of section 18 if the Constitution.  

· the Amendment Bill seeks to impose duties on the LSSA with which the LSSA cannot at present comply.  The LSSA only has two offices nationally and employs only 73 people including its Chief Executive Officers, the staff manning its Professional Affairs Department, its Finance and Communications Department, its monthly publication (De Rebus) and Human Resources Department.  The LSSA’s inability to comply with the obligations imposed by the Amendment Bill is apparent when taking into account that some 9 750 attorneys are enrolled on the practicing roll and some 8 485 attorneys on the non-practising roll in the area in respect of which the Law Society of the Northern Provinces has jurisdiction with some 8 440 firms registered nationally.   The LSSA with its current staff compliment, funding and facilities will not be in a position to enforce compliance with the obligations created by the Amendment Bill in terms of the powers sought to be afforded to it.  Even if the LSSA were to delegate the power to enforce compliance with FICA to the regional law societies, such enforcement by the regional law societies would necessitate a significant deviance from the current manner of enforcing compliance by attorneys with the rules of ethics binding on the members of the profession and the rules of the various regional law societies made in terms of section 74 of the Attorneys Act.  This may require that disciplinary proceedings under the Attorneys Act follow a different procedural route than the imposition of administrative sanctions in terms of the Amendment Bill;

· the Amendment Bill will make significant inroads into the independence of the legal profession, rendering the profession and the LSSA ultimately answerable to the Centre.

24.15 The concerns referred to above are heightened by the Centre and LSSA’s ability to impose administrative sanctions on attorneys which they consider “appropriate” pursuant to an inspection or when satisfied on available facts and information that the institution or person has, for example, failed to comply with a provision of FICA or has failed to comply with a directive issued in terms of FICA (section 45C(1)).  The administrative sanction may be imposed once the institution or person has been informed in writing of inter alia the nature of the alleged non-compliance, the amount or particulars of the intended administrative sanction and once the institution or person has been called upon, in writing, within a period specified in the notice to make representations as to why the administrative sanction should not be imposed (section 45C(5)).  Whilst the Amendment Bill prescribes that the Centre must consider the factors referred to in section 45C(2) (the Amendment Bill erroneously refers to the factors referred to in “subsection (5)”) and the representations made by the institution or person, the LSSA is concerned that the Centre will not be in a position to exercise these adjudicative administrative powers in an independent and impartial manner as passive arbiter in adherence with the principles of procedural fairness entrenched in section 33 of the Constitution.  The Amendment Bill contains no indication whatsoever as to how these adjudicative administrative powers that will be conferred upon the Centre and the LSSA are to be exercised.  The LSSA is particularly concerned that the Amendment Bill compromises the quality of the affected institution or person’s right and ability to adequately represent their case to the Centre in circumstances where the Centre is not required, for example, to notify the affected institution or person of the substance of the alleged non-compliance and the circumstances relied upon.  The LSSA submits that the procedural process outlined in the Amendment Bill for the imposition of administrative penalties is wholly inadequate.

24.16 The Centre’s powers to impose administrative sanctions extend to any “person to whom [FICA] applies”, that is “[any] person who carries on a business or is in charge of or manages a business”.  The administrative penalties include financial penalties, directives to take remedial action or to make “specific arrangements” and the restriction or suspension of certain specified business activities.  The Centre can impose these administrative sanctions on attorneys directly but must consult the LSSA, where appropriate (section 45C(6)).  No fixed obligation to consult exists.  

24.17 Any appeal against the decision of the Centre or supervisory body to impose an administrative sanction will have to be brought to an appeal board.  The members of the appeal board are appointed by the Minister of Finance (section 45E(2)).

24.18 An appeal to the appeal board will not suspend the imposition of the administrative sanction (section 45D(10)).

24.19 The LSSA is concerned that the adjudicative administrative powers sought to be afforded to the Centre by the provisions of section 45C(1) (Administrative sanctions) and in particular the Centre’s power to impose a financial penalty not exceeding R10 million in respect of natural persons and R50 million in respect of any other legal person (section 45C(3)(e)) will result in administrative injustice.

Conclusion

The organised profession supports the broad social campaign against money laundering and terrorism.  It recognises, however, that the loss by a citizen of confidence in the independence of the profession and the confidential nature of the relationship with attorneys, represents a significant attack on basic rights.  The LSSA accordingly urges Parliament to take such steps as are necessary to give recognition to the independence of the legal profession and the Rule of Law in the Amendment Bill by ensuring that the necessary drafting changes are effected to achieve this aim.

THE LAW SOCIETY OF SOUTH AFRICA

MAY 2008

cc. 
The Honourable Minister of Finance


Mr T A Manuel
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