FICA COMMENTS ON CONSULTATION DOCUMENT

Please be advised that Land Bank wishes to comment on the above-mentioned FICA amendments and also seeks clarity on certain issues mentioned below:

1. Land Bank is a creature of statute created by the Land Bank Act (LBA). This Act provides for the administration of the Bank as well what the mandate of the Bank is bearing in mind that it is fully owned by Government. Section 2(4) of the LBA stipulates the ff:
“The Bank is exempt from the provisions of any other law specially governing banks or financial institutions unless such other law expressly provides for its application the Bank.”

Taking into account all the recommendations in the consultation document, for example, you say that were the accountable institution does not have a supervisory body (clause 4.1 of Consultation document) the Centre will step in to provide guidance and administer the Act as a supervisory body would have, all have this will have NO EFFECT as it will be inconsistent with the clause mentioned above in the sense that the proposed Act does not expressly provide for Land Bank’s inclusion.

In the light of the above, clarity is sought on whether these amendments, especially clause 4 of your consultation document, will apply to Land Bank and how will the centre administer and guide Land Bank in its application or administration of the Act.

Our view is that Land Bank is susceptible to money laundering and all related illegal activities like any other financial institution and the question remains as to why we are not specifically mentioned in the proposed amendments. Specific mention would negate the effect of clause 2(4) of LBA and make it easier for the Centre to regulate, supervise and provide guidance to Land Bank.
For example Ithala is specifically mentioned in number 16 as an accountable institution in schedule 2.
Kindly advise us as to whether the LBA, section 2(4) is inconsistent with the application and goals of FICA, taking into account clause 1A of your proposed amendments. For sake of clarity and unequivocal lack of confusion, it is our view that your amendment should specifically say that Land Bank is included in the application of the Act or not.
2. Land Bank has been engaged by the Financial Intelligence Centre to meet with them to discuss our obligations in terms of FICA. At present it is our view, that unless specifically mentioned, procedurally FICA cannot apply to us, nor, can the Centre administers and supervise us. Please be advised that we do not fall under the administration and regulation of the South African Reserve Bank.
3. The Act in schedule 2 does not mention Land Bank’s supervisory body which in the case of FICA (regulatory) should be National Treasury as we operate within the framework of PFMA. The question that we have here is why does the Act not specifically mention Government departments who own state institutions as supervisory bodies. This will place less of a burden on centre to administer FICA and be in line with your consultation document as to provide supervisory bodies with more power.

4. Should the amendment take place and Land Bank is specifically included in the application of FICA and taking into account that Land Bank’s supervisory body ( National Treasury or Land Affairs) is not included schedule 2, we assume that clause 4 of your consultation document will then apply to Land Bank. Please confirm this. Further for absolute clarity, on the application of FICA, please advise us who is the supervisory bodyof Land Bank or will the Centre administer FICA.

5. Should the Centre in terms of clause 4 of the consultation document fill the supervisory gap, it is important for a institution like Land Bank to know what this supervisory role entails, what will the level of supervision be, will the centre conduct training to the institutions staff, help in the implementation and roll out of compliance with FICA, details are required here. Will the centre play just a monitoring role or physically help in the establishment of compliance function in terms of FICA. This is essential as the Land Bank cannot entail penalties if the FICA compliance structure is not in place. From Land Banks perspective, training will be essential.
6. In principle Land Bank agrees with administrative enforcement model, clause 3 of you consultation document, as well as clause 4 and 5 of the document. However, in essence, our only concern is the conflict of the LBA with FICA. The grey area of FICA applying or not applying to Land Bank must be addressed by proper legislation drafting leaving no misinterpretation. We require a firm yes, and reasons, as to why FICA applies to us. We, in principle, believe the Act is deficient by not specifically mentioning the Land Bank.
7. The Land Bank agrees with the goals and objectives of the consultation document, but as mentioned above, requires absolute clarity on how these amendments affect us taking into account that our supervisory body does not appear in schedule 2 of the Act and more importantly our founding legislation blanketly excludes us from legislation that applies to financial institutions. From our perspective it would be easier for you, taking into account you are now amending your legislation, to provide clarity on Land Bank’s inclusion or exclusion from the Act and to put to an end the conflict in our founding legislation as well FICA.

8. We look forward to your views and a detailed reply to our submission.
Yashwin Singh
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Land and Agricultural Development Bank
