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FINANCIAL INTELLIGENCE CENTRE AMENDMENT Bill, 2007: MOTIVATION FOR PROPOSED AMENDMENTS

GENERAL OVERVIEW OF BILL

The main purpose of the Bill is to enhance the enforcement structures and powers under the principal Act. The lack of express provisions establishing administrative enforcement structures and powers impacts negatively on the proper administration of the principal Act, and is limiting the effectiveness of the anti-money laundering and counter terrorist financing regime, particularly in the compliance and enforcement areas. The main objective of the Bill is to provide for an administrative enforcement framework within which administrative penalties under the principal Act can be applied in deserving matters. The key features of this enforcement model, as proposed in the Bill, are:

a clear expression of the mandate of supervisory bodies to supervise compliance with the obligations on accountable institutions under the principal Act,

broad range of powers to assist the Centre and supervisory bodies to determine when compliance failures occur,

a broad range of administrative penalties which may be imposed in cases of non-compliance with the principal I Act, and

an appeal procedure concerning the sanctions imposed by the Centre or another supervisory body.

Inserting provisions to this effect in the principal Act would improve the position of the Financial Intelligence Centre (the "Centre") and supervisors to facilitate and enforce compliance with the principal Act.

EXPLANATION OF CLAUSES Clause 1 - Definitions

The Bill inserts a number of new definitions into the principal Act, many of which are self-explanatory. A new definition is inserted in respect of a bearer negotiable instrument which provides that a bearer negotiable instrument is any instrument that may be converted to cash and is payabIe to the bearer of the instrument. Examples of instruments include cheques, promissory notes or money orders. International standards, in the form of the Recommendations of the Financial Action Task Force on Money Laundering (the "FATF") requires countries to have measures in place to detect the physical cross-border transportation of currency and bearer negotiable instruments, including a declaration system or other disclosure obligation (Special Recommendation IX of the FATF).

Clause 2 - Application of the Act when in conflict with other laws

Provision has been made in terms of clause 2 of the Bill, that if any conflict arises between the principal Act and the provisions of any other law, other than the Constitution, the provisions of the principal Act will prevail. This provision will apply only with regard to matters that are dealt with in the principal Act.

Clause 3 - Objectives

Clause 3 of the Bill extends the objectives of the Centre in relation to compliance with the principal Act by including references to the supervision and enforcement of compliance and the facilitation of effective supervision and enforcement by supervisory bodies by the Centre. Accordingly provision is also made for the making available of information collected by the Centre to supervisory bodies which will allow for greater co-operation between the supervisory bodies and the Centre. Clause 3 also allows for the exchange of this information to extend to the financing of terrorist and related offences. Previously the exchange of information was only in respect of money laundering activities.

Clause 4 - Functions

Clause 4 further supports the Centre's extended role in relation to supervision of compliance with the principal Act by amending section 4 of the Act to include this task in the Centre's functions, while making it clear that it is to be performed in instances where an institution is not regulated or supervised by a supervisory body or in instances where the supervisory body fails to enforce compliance.

Clauses 5 and 6 - Counter-Money Laundering Advisory Council

The Bill effects a change of name to the Money Laundering Advisory Council to bring it in line with international practice. In terms of clause 6 the Council will now be referred to as the Counter-Money Laundering Advisory Council.

Clause 7 - Centre's access to records

Clause 7 of the Bill amends section 26 of the principal Act to distinguish the proceeding in terms of this section relating to reports made in terms of section from the new inspection proceedings provided for in the Bill.

Clauses 8 and 24 - Conveyance of cash to or from the Republic

Section 30 of the principal Act requires that a person intending to convey an amount of cash in excess of the prescribed amount to or from the Republic report the prescribed particulars concerning that conveyance to a person authorised by the Minister for this purpose. Clause 8 of the Bill amends section 30 of the principal Act to include the reporting on the conveyance of bearer negotiable instruments in this requirement, which will bring this provision in line with the FATF Recommendations. Clause 24(Section 70) has been amended consequentially to add the words "or bearer negotiable instruments" wherever the word "cash" occurs.

Clause 9 - Intervention by the Centre

Clause 9 effects a technical amendment by updating a reference to repealed legislation.

Clause 10 -Information held by supervisory bodies and SARS

Section 36 has been amended to provide for information sharing with other supervisory bodies and law enforcement. Prior to the amendment information held by the supervisory body could only be shared with the Centre:

Clause 11 - Access to information held by the Centre

Clause 11 amends section 40 of the principal Act to broaden the Centre's ability to share information obtained during an inspection with State entities and supervisory bodies that may be affected by such information.

Clause 12 - Directives(Section 43A)

Clause 12 introduces a new provision that will enable the Centre and supervisory bodies to issue directives. The directives may deal with application of the principal Act by accountable institutions or categories of accountable institutions. The directives may require specific accountable institutions or categories of accountable institutions to:

provide information, reports or statistical returns

cease any conduct in contravention of the principal Act

perform acts necessary to remedy non-compliance with the principal Act

perform acts necessary to meet any obligation imposed by	the principal Act

Clause 12 - Registration by accountable institutions and reporting institutions

Clause 12 of the Bill provides for every accountable institution and every reporting institution to register with the Centre. The intention of compelling all institutions to

register with the Centre is to ensure that the Centre is aware of the number of institutions that fall within the ambit of the principal Act as well as to provide the Centre with details about the institutions such as the type of business being conducted and the physical address. It is not the intention for the Centre to issue any sort of licence during the registration process. Accordingly, while failure to register or to provide the Centre with updated information will be an offence in terms of the Bill, it will not present any bar to an institution from carrying on the business of an accountable institution or reporting institution.	It is envisaged that these provisions will strengthen the working relationship and compliance oversight between the Centre and the institutions.

Clause 13 - Responsibility for supervision of accountable institutions

Clause 13 of the Bill amends section 45 of the principal Act in a number of respects. Firstly the amendments expressly add the responsibility to supervise compliance with the principal Act to the functions of all supervisory bodies. This will remove all uncertainty as to the role of supervisory bodies in relation to their functions in terms of the principal Act and these obligations would form part of the legislative mandate of each supervisory body and constitutes a core function of that supervisory body.

In addition, clause 13 aims to provide supervisory bodies with a range of powers to be exercised by them, in addition to the powers they may be able to exercise in terms of other legislation, in the carrying out of their supervisory functions in relation to the principal Act. One such power is the conduct of inspection by supervisory bodies of the affairs of accountable institutions in relation to compliance with the principal Act.

Other powers of supervisory bodies will derive from this amendment include the following-

where a supervisory body grants any license, registration or approval to carry on a business, to impose as a condition to qualify for such a license or registration an obligation to comply with the obligations imposed by the principal Act,

where it is a requirement in terms of a law that a person who is to hold office in an accountable institution is a fit and proper person, to take into account whether that person has been involved in money laundering or terrorist related activities,

Clause 14 - Appointment of inspectors

Not all accountable institutions and reporting institutions under the principal Act are subject to supervision by the supervisory bodies listed in Schedule 2 to the Act. This problem will increase as the categories of accountable institutions under the principal

Act are expanded over time. In order to fill this supervisory gap in respect of institutions that are unregulated, or are relatively loosely regulated, the Centre would, in terms of the Bill, fulfil the functions of a supervisory agency in so far as compliance with the obligations of the principal Act is concerned.

Enabling the Centre to take on a more supervisory role in relation to accountable institutions will in practice require close cooperation and coordination between the Centre and existing supervisory bodies to avoid duplication of efforts in relation to accountable institutions that are supervised by established supervisors. The division of labour, resources etc. in this regard will have to be dealt with in terms of practical arrangements between the Centre and each of the supervisory bodies.

An expansion of the Centre's functions to include the supervision of compliance will necessitate the enhancement of the Centre's monitoring powers in relation to the compliance of the provisions of the principal Act. In terms of clause 14(45A), the Director or the head of a supervisory body may appoint an inspector to conduct an

inspection in accordance with the provisions of the principal Act. Clause 14(458) of the 8i11 enables the Centre and supervisory bodies to conduct inspections to ascertain compliance with the principal Act.

The clause also affords the person carrying out the inspection certain powers to exercise during an inspection. These powers are necessary for a person conducting the inspection to function effectively. Some of the powers of an inspector contained in clause 14(458) include:

directing a person to appear for questioning

entering and inspecting the premises where an institution or person conducts business, and

using a computer system on the premises of the institution or person to access any data contained on that computer or seizing any output from the computer.

No warrant is required during the inspection.

Clause 14 - Administrative sanctions(Section 45C)

Clause 14 introduces a range of administrative penalties that may be applied, in addition to penalties that may exist in terms of other legislation, in relation to beaches of compliance with the principal Act. The principal Act currently provides for enforcement of its provisions through criminal sanctions. Any contravention of or failure to comply with the provisions of the principal Act constitutes an offence which can be prosecuted in a criminal court and in respect of which a fine or a term of imprisonment can be imposed. Enforcement through criminal sanctions requires investigations by law enforcements authorities such as police investigators and prosecutions to a criminal standard. This makes enforcement by means of a criminal model inappropriate for measures that are, in fact, regulatory in nature.

While criminal sanctions have a role to play in the process of implementing the principal Act, the current enforcement model lacks an administrative process which will provide a more flexible and efficient means to address certain contraventions of the Act. The Centre and supervisory bodies will be faced with compliance failures that vary in nature and the circumstances relating to each case will also vary. The most important objective for the Centre and supervisory bodies, and the administrative enforcement system as a whole, should be to ensure that a particular compliance failure does not recur in future. This concern should be reflected in the range of penalties which the Centre and supervisory bodies would be able to impose in cases of non-compliance with the principal Act.

While the inherent punitive nature of a penalty cannot be excluded, the penalties at the disposal of the Centre and supervisory bodies should include a focus on remedial action. This will allow the Centre and supervisory bodies to decide on the appropriate balance between remedying a particular failure and the punitive effect of a penalty, based on the circumstances of a given case. It is therefore important that the Centre and supervisory bodies be able to select the most appropriate penalty with a measure of accuracy. This implies that there should be a graduated series of penalties which will allow the Centre and supervisory bodies to respond effectively to all kinds of breaches of the principal Act from minor infractions to the most serious cases on non-compliance.

Clause 14(45C) of the Bill sets out a wide range of penalties which the Centre or a supervisory body may impose. These include one or a combination of the following penalties-

a caution not to repeat a particular conduct,

a reprimand,

a directive to take a remedial or particular action or make any arrangements or cease a particular action,

the restriction or suspension of certain specified business activities.

a monetary penalty not exceeding R10 000 000 in respect of natural persons and R50 000 000 in respect of legal persons

The Centre or a supervisory body is also able to direct, in certain circumstances, that a natural person pay a monetary penalty. This is intended to deal with circumstances where it is found that the individual was personally involved in a particular case of non-compliance.

Clause 14 - Appeal(Section 45D)

An administrative enforcement framework should contain a process for the appeal of actions taken by the Centre and supervisory bodies. Clause 14(45E) provides for the establishment of a board of appeal to consider the actions taken by the Centre and supervisory bodies. The board of appeal consists of as many persons as the Minister of Finance considers necessary, with the chairperson being an advocate or attorney with at least ten years experience. The board of appeal may obtain the assistance of assessors with expert knowledge in particular matters. However, an assessor would not have a part in the final decision of the board of appeal. The appeal board may either confirm, set aside or vary the decision of the Centre or supervisory body or it may refer the matter back to the Centre or supervisory body for reconsideration.

In terms of the Bill the Centre is charged with the provision of administrative support to the board of appeal.

Clause 14 - Application to Court(Section 45F)

Depending on the particular circumstances, either the Centre or a supervisory body are empowered, in terms of clause 14(45F) to-

institute proceedings against an accountable institution in the High Court compelling an accountable institution to comply with any provision of the principal Act or to cease contravening a provision of the Act, and

apply to a court for an order restraining an accountable institution from continuing business pending an application to court.

Clauses 15 to 23 - Offences

Clauses 15 to 23 create new offences and amend existing offence provisions of the principal Act to provide for offences in respect of the certain new provisions envisaged as well as to provide for offences that have previously being omitted.

Clause 25 - Amendment of Index

Clause 25 effects a consequential amendment to the Index of the principal Act.

Clause 26 - Amendment of Long Title

Clause 26 effects consequential amendments to the Long Title of the principal Act.







