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MEMORANDUM

FINANCIAL INTELLIGENCE CENTRE AMENDMENT BILL, 2008
Herewith the comments of the Casino Association of South Africa (“CASA”) in respect of the proposed amendments to the Financial Intelligence Centre Act, Act 38 of 2001. The comments are arranged in such a manner that specific provisions in the Financial Intelligence Centre Amendment Bill (hereinafter referred to as “the Bill”) will be dealt with first, followed by general comments in respect of certain key features of the policy underpinning the Bill, which CASA regards as likely to play material role in determining whether the objectives of the Bill, to the extent that they are practically sustainable, are destined to succeed in the context of licensed casino operations in this country.
AD CLAUSE 1:

Paragraph (e) of section 1 of the Bill defines “non-compliance” as follows:
“”non-compliance” means any act or omission, and “comply”, “compliance”, “failure to comply” and “not complying” has the same meaning;”

It is submitted that the above definition is untenable, as the ordinary meaning of non-compliance necessarily entails a failure to comply. In the proposed definition, any act or omission, of whatsoever nature, qualifies as “non-compliance”, which potentially creates inordinate problems in the context of the proper enforcement of the Act, particularly taking into account the large number of persons who are accorded discretion in forming the view that non-compliance of some kind has occurred. The injudicious application of this decision-making function of itself poses enough of a risk, but such risk will be materially exacerbated if the definition is retained in its existing form. 
It is further recommended that the amendments to be effected to the definition should also take account of the fact that it is illogical and confusing, within the parameters of the definition, to equate the (positive) concepts “comply” and “compliance” with its direct (negative) counterpart, namely non-compliance.
In relation to paragraph (g) of Clause 1, which provides for an expanded definition of “this Act”, please refer to our comments in respect of Clause 4 below.

AD CLAUSE 2:

In relation to this Clause, it is noted that the word “of” appearing in the section heading should be substituted with the word “with”.

“Application of Act when in conflict of other laws

1A. If any conflict, relating to the matters dealt with in this Act, arises between this Act and the provisions of any other law save the Constitution or any Act expressly amending this Act, the provisions of this Act will prevail.”
Regarding the above Clause, in as far as the relationship between FICA and other Acts to which an accountable institution may ordinarily be subject is concerned, please see the applicable comments made in dealing with Clauses 13(b) and 14 of the Bill.

AD CLAUSE 3:

The proposed provision for the extended power of the FIC “to supervise and enforce compliance with this Act and to facilitate effective supervision and enforcement by supervisory bodies”, provided for by way of paragraph (c), it is noted that the additional powers to be conferred on FICA and the various supervisory bodies are not only extremely wide (and subject to the inherent potential for misuse in that they are freely delegable), but also, in the case of licensed casino operations, fail to take due account of the controls inherent in the highly regulated nature of the casino industry. Please refer to our comments in respect of Clause 13 in this regard.
AD CLAUSE 4:

It is noted that the following additional powers are sought to be conferred upon the FIC in the Bill:

“(g) [to] supervise and enforce compliance with this Act by accountable institutions, reporting Institutions, and other persons to whom the provisions of this Act apply that –

(i)  are not regulated or supervised by a supervisory body in terms of this Act or any other law;

(ii) are regulated or supervised by a supervisory body in terms of this Act or any other law, if that supervisory body fails to enforce compliance despite any recommendation of the Centre made in terms of section 44((b).”

It is noted that section 44(b) of the Act, which is pertinently referred to in the above Clause (and a number of related Clauses dealing with the failure of supervisory bodies to fulfil their statutory mandate in respect of FICA) deals with instances in which “the Centre in the performance of its functions has reasonable grounds to suspect that an accountable institution, or any other person other than a supervisory body who is subject to the provisions of this Act, has contravened or failed to comply with any provision of this Act or any rule or guideline applicable to that accountable institution or person which facilitates compliance with this Act”. 
It is apparent from the above (and the various related Clauses in the Bill referred to above) that serious consequences may be visited upon any failure by an accountable institution to observe and apply “any rule or guideline” applicable to it. In addition, and in the same context, it is noted that, in Clause 1 of the Bill, the definition of “this Act” has been broadened to include “any … order or determination made or directive or exemption given under this Act”. 
A number of questions arise in the context of the above provisions. The first of these relates to the legal status of “recommendations” made by the FIC pursuant to section 44(b), which empowers the FIC, in instances where it has formed the view, on reasonable grounds, that any accountable institution has failed to comply with any provision of this Act, to refer the matter to “an appropriate supervisory body or other public body or authority affected by it, together with any recommendation the Centre considers appropriate”. The ordinary meaning to be ascribed to the term “recommendation” is that it is a suggested, proposed, advised or possible course of conduct, which is not binding although it may be persuasive. It now appears, however, that any failure by an accountable institution to comply with such a “recommendation”, in circumstances where the relevant supervisory body itself has not either –
(i)
enforced compliance with such recommendation;
(ii)
itself issued a directive in accordance with such recommendation, or

(iii)
itself made application to the High Court in accordance with such recommendation or has failed to do so within such period as may have been recommended by the FIC

may give rise to –

(a)
the issuance of a directive by the FIC [in terms of the proposed section 43A(1)] in respect of a wide range of measures (contemplated in the proposed subsection (3) to that section), and in respect of which the affected accountable institution will bear the costs of compliance in terms of the proposed subsection (5) to that section;

(b)
the conduct of an inspection [in terms of the proposed section 45B(1)], to be conducted without the authority of a warrant authorising such, in terms of which the widest possible powers are conferred upon the persons conducting such inspections, and/or
(c)
an application by the FIC to the High Court [in terms of the proposed section 45F(1)] for a wide range of potential orders or instances of relief, including the cessation of a component or components of the business of the affected accountable institution itself, if the relevant supervisory body has failed to institute proceedings in accordance with a recommendation of the FIC or has failed to institute such proceedings within the period recommended by the FIC.

From the above, it is readily apparent that the term “recommendation” contemplated in section 44(b) has become a misnomer in the context of the additional provisions proposed to be inserted by the Bill into the Act (in the form of the proposed sections 43A, 45B and 45F). The proposed sections elevate the “recommendations” of the FIC to legally enforceable obligations and, in the case of licensed casinos, it is noteworthy that the exercise of the options contemplated in (a), (b) and (c) above depend upon whether the relevant supervisory body (in the shape of the National Gambling Board (hereinafter referred to as “the NGB”)) has complied with a recommendation of the FIC. In this context, it is clear that, if the NGB fails to ensure compliance with or the implementation of a recommendation by the FIC, notwithstanding that good reasons may exist for such failure, the licensed casino(s) affected by that recommendation may, through no act or omission of their own, find themselves subjected to a directive to comply with same, an inspection conducted in terms of section 45B or an application to the High Court, which they would be obliged to defend in the ordinary course.
It is submitted that it is also clear from the above that, in the circumstances, in order to avert such a (potentially costly) consequence, the NGB will effectively be obliged to implement all the “recommendations” made by the FIC concerning the institution of legal proceedings, notwithstanding their merit. The impact of this is that, for example, if the FIC “recommends” that the NGB apply to the High Court for a specified order of form of relief, the NGB will in effect be obliged to do so, as it will have no way of knowing whether, if it does not do so, the FIC will later itself embark upon such a course of action against the affected licensed casino operator(s). A (presumably) unintended consequence of this is that the NGB will have to make provision in its budget for High Court litigation, bearing in mind that, in terms of the provisions of section 53(3) of the Public Finance Management Act, Act 1 of 1999, as amended (“the PFMA”), a public entity may not budget for a deficit and, in terms of subsection (4) of the same section of the PFMA, is “responsible for ensuring that expenditure of [the] public entity is in accordance with the approved budget”. The extent to which provision will have to be made for such expenditure (even on a risk-based approach) will be extremely difficult to determine, bearing in mind that there are currently no less than 38 licensed casinos operating in the country. In the circumstances (and without conceding that the proposed provisions are otherwise called for), it is submitted that the proposed powers of the FIC to implement its own recommendations where the relevant supervisory body has failed to do so should be qualified so as to be exercisable only when, following consultation on the matter, it has been established that the relevant supervisory body has “without good cause” failed to enforce compliance with a recommendation of the FIC. This would, at a minimum, require a measure of prior consultation between the FIC and the NGB in instances where the former contemplated invoking the provisions of the proposed sections 43A(1), 45B(1) or 45F(1) read with sections 43A(6)(a), 45B(6)(a) or 45F(3)(a) respectively.
In addition to the above, it is of critical importance to note that the power of the FIC to make the “recommendations” referred to above in terms of section 44(b) of FICA applies not only in respect of instances of non-compliance by an accountable institution with the Act, but also in respect of any failure on its part to comply with “any rule or guideline” which applies to it. Moreover, as has already been pointed out, compliance with the Act (in accordance with the proposed expanded definition of “this Act”) entails compliance with “any … order or determination made or directive or exemption given under this Act”. It therefore follows that casino operators, as accountable institutions, may potentially find themselves being acted against, either in the first instance by the NGB, in terms of the proposed sections 43A, 45B and/or 45F of FICA, or alternatively by the FIC itself, in relation to alleged non-compliance with:
(i)
a provision of FICA per se;

(ii)
a recommendation of the FIC, in respect of which the NGB, in its capacity as the relevant supervisory body, has not enforced or ensured compliance;
(iii)
any “rule” applicable to it;

(iv)
any “guideline” applicable to it;

(v)
an “order” made in terms of FICA;

(vi)
a “determination” made in terms of FICA, and/or

(vii)
any directive given in terms of FICA.

In respect of category (iii) above, it is interesting to note that nowhere in FICA or in the Bill itself, does any reference to “rules”, other than the internal rules required to be developed by accountable institutions, appear. In the circumstances, it is impossible to determine what is intended by this component of the applicable amendment to the definition of “this Act”. If it is intended that the FIC, or any other body, should be vested with the power to make “rules” which will be applicable to inter alia accountable institutions, this should be pertinently provided for in the Bill itself. In this regard, it is stressed that the mere fact that section 44(b) of FICA makes a passing reference to “rules” which might be applicable to a body, this should not and cannot be interpreted as authorising the making of such rules in the absence of specific provision for this in the relevant legislation. Accordingly, in the absence of any such provision, it is submitted that the reference to “any rule” in the relevant section is meaningless and should be deleted.
In relation to category (iv) above, section 44(b) of FICA also refers to non-compliance by an accountable institution with any “guidelines” which are applicable to it. It is noted that nowhere else in FICA is reference made to the expression “guidelines”, but that section 4(c) of that Act refers to the power of the FIC to “monitor and give guidance to accountable institutions, supervisory bodies and other persons regarding the performance by them of their duties and their compliance with the provisions of this Act”, and pursuant to which regulation 28 of the Regulations made by the Minister of Finance in terms of section 77 of FICA was enacted to provide as follows:
“Guidance notes

28. (1) The Centre may issue guidance notes concerning–

(a) 
the verification of identities;

(b)
reporting of suspicious and unusual transactions; and

(c) 
any other obligations imposed on accountable institutions under the Act.

(2) Guidance notes referred to in subregulation (1) may differ for different accountable institutions or persons, or categories of accountable institutions or persons and different categories of transactions.”

It is noteworthy that FICA does not contain any indication that the “guidelines” or guidance notes issued by the FIC have the force of law. This is for good reason, as the FIC cannot be equated to Parliament and lawmaking functions cannot properly be delegated by Parliament to the same governmental functionaries entrusted with the day-to-day enforcement of the primary legislation. Moreover, to the best of the writer’s knowledge, it has never been the position of the FIC itself that the guidance notes issued to it have the force of law, but rather that they represent the FIC’s interpretation of the legislation and are issued in order to assist accountable institutions and others affected by the FIC in gaining an insight as to the FIC’s approach towards the enforcement of FICA. In view of this, it is inappropriate that the Act in its present form seeks effectively to impose the FIC’s views regarding the meaning of the legislation upon the bodies regulated by it, as if it were a court of law, and to render punishable non-compliance with any guidelines issued by FICA, and, to the extent that this is so, it is suggested that the legislation in its present form should be revisited as part of the amendment process attendant upon this Bill.
It is similarly clear from category (v) above that an accountable institution can potentially be brought to book for non-compliance with an “order” made in terms of the Act. Accordingly, recourse must be had to the Act to determine what categories of “orders” may potentially be made in terms thereof. It is noteworthy that there are only two instances in which the Bill makes provision for ‘orders’. These are by way of the proposed sections 45B(2)(b) and (c), which respectively refer to the power of an inspector to “order” the production of a document or information in respect of such a document on the one hand, and, on the other, to “order” that a safe, strong room or other container in which he or she suspects any relevant document is kept, be opened.  

The implication of the above is that non-compliance with the order of an inspector in terms of sections 45B(2)(b) and/or (c) will be regarded as non-compliance with a provision of “this Act”, in terms of the expanded definition. The reason for this is unclear, as the proposed section 62A(c) (referred to in Clause 22 of the Bill) renders it an offence to fail to comply “with any reasonable request by an inspector in the exercise of his, her or its (sic) functions”, while section 62A(d) similarly criminalises conduct which “wilfully hinders an inspector in the exercise of his, her or its (sic) functions”. Owing to the fact that the expanded definition of “this Act” to include “orders” made in terms of FICA is therefore clearly superfluous in terms of the safeguards presented by the proposed sections 62A(c) and (d), it is assumed that the intention was to provide for something else in expanding the definition of “this Act”. However, as there can be no clarity as to what is intended by the reference to “order” in the expanded definition, it is recommended that the provision for the expansion of the definition to include this component be reviewed.
It is similarly unclear what is intended by the reference to “determinations” appearing in the expanded definition of “this Act”. Classes of possible “determination” are contained in the proposed sections 45D(11)(a), which refers to a “determination” made by the Appeal Board (and thus cannot be relevant in the context of the expanded definition), the proposed section 45(1A)(g), which refers to determinations which may be made by supervisory bodies as to the suitability for office of office bearers in accountable institutions (which also appears to have no relevance), and the proposed section 45(1A)(e), which refers to a supervisory body’s “determination” as to the “form, manner and timeframes” within which reports should be submitted to it by accountable institutions regulated by it. It follows that a single failure to comply with a deadline for the submission of such a report, or the submission of a report in a format other than that specified by the supervisory body, may potentially be equated to a contravention of the Act, whereupon the substantial administrative sanctions contemplated in the proposed section 45C (of anything up to R50 000 000) may potentially be imposed. This is over and above the potential imposition of a penalty of up to R100 000 000, should the accountable institution be charged criminally. The more noteworthy effect of this provision, however, is that it has the effect of elevating the formal reporting requirements of supervisory bodies as to the submission of reports to positive requirements of law.

The only remaining categories of “determination” are found in the proposed sections 45B(2)(a), which empowers an inspector to “determine” the time and place at which questioning should take place and 45B(b)(ii) which similarly provides for the power of an inspector to “determine” the place at which and the manner in which information in respect of any document should be furnished. Apart from the fact that these provisions have the effect of vesting inspectors with wide discretionary powers (with provision for remarkably serious consequences if such powers are, wittingly or unwittingly, misconstrued or improperly applied), it is unclear what meaningful purpose is served by the provision, given the purport of the proposed section 62A of the Act, which, as has been said, creates a plethora of offences in relation to interaction with inspectors.
Finally, one of the most sweeping powers conferred on the FIC and the supervisory bodies created by FICA is the power to issue a “directive”. The proposed section 43A, read with the proposed section 45C, signals a fundamental shift in policy, which has the effect of transforming the FIC and supervisory bodies to legislator, judge, jury and executioner. Effectively, these sections give these bodies the power to determine, for example, what any given provision of FICA means and accordingly whether a contravention of FICA has taken place, to issue a “directive” to remedy the alleged contravention and to impose any number of administrative sanctions if the directive is not complied with. The rights of the accountable institution or person to whom these actions are directed are limited in the extreme, with the only right provided for being the right to furnish written representations in respect of proposed sanctions. If, notwithstanding these representations, the FIC or supervisory body imposes a penalty, the affected person or institution cannot approach a Court of law for relief, but is obliged to note an appeal with the Appeal Board, against the payment of such fees as may be prescribed. Only once the Appeal Board has dismissed the appeal, or otherwise made a ruling unfavourable to the affected person or institution, may the latter approach a body which has any real measure of impartiality, in the form of the High Court. It is submitted that these are draconian provisions, which confer unduly wide powers on governmental functionaries (not dissimilar in extent to those conferred on the Directorate of Special Operations of the National Prosecuting Authority) and potentially place accountable institutions at the mercy of the relevant supervisory body. In this context, it should be taken into account that casino operations differ vastly from the types of business relationships ordinarily falling within the purview of FICA. Directives issued on an ad hoc basis by the supervisory body or the FIC itself which do not take account of the unique requirements of the casino environment may lead to increased operational expense without necessarily promoting compliance. For this reason, it is submitted that it is unhealthy to confer what are effectively law-making functions on supervisory bodies and/or the FIC, and that the parameters for compliance with FICA should be set forth in legislation, promoting certainty, stability and uniformity of approach.
AD CLAUSE 11:

It is submitted that the provision made, in the proposed subsection (6A), for the making available of any information obtained by the FIC pursuant to an inspection to a “self-regulating association or organisation that is affected by, or has an interest in that information” is too wide, and that a qualification on the disclosure of such information, such as that contained in the proposed section 45B(5)(b) should apply, particularly in view of the fact that the power to make such information available may itself be delegated by the Centre, notwithstanding that the exercise of such power requires a qualitative assessment of the extent to which “an interest” in the relevant information exists or has been established. 
AD CLAUSE 12:

As has been stated above, the view is strongly held that the transformation of the FIC and supervisory bodies into law-making and law enforcement entities is ill-conceived, does not promote legal certainty, and in certain instances has the potential to promote, or at least to facilitate, the abuse of power, with relief being available only after the time-consuming and costly mandatory processes contemplated in the Bill have been exhausted. This situation is exacerbated by the wide terms in which the proposed section is couched, which will be briefly dealt with below.
“Directives

43A. (1) The Centre may, by notice in the Gazette, issue a directive to all institutions to whom the provisions of this Act apply, regarding the application of the Act.
It is suggested that notification in the Gazette, as the selected means of communication with accountable institutions, should not be the only means of conveying instructions which are to carry the force of law, but that parallel methods should be identified of ensuring that such institutions are pertinently made aware of such obligations as they will be required to comply with from time to time.

“(2) The Centre or a supervisory body, subject to section 54(1), may, in writing, issue a directive to any category of accountable institutions or category of reporting institutions or other category of person to whom the provisions of this Act apply, regarding the application of the Act.”
The reference to “section 54(1)” in subsection (2) is meaningless, as that section does not exist. It is accordingly impossible to provide meaningful comment, as the nature and extent of the qualification placed upon the application of the section has not been disclosed.

In addition to the above, it is striking that subsection (2) purports to enable the FIC or a supervisory body to issue directives “regarding the application of the Act”. It is unclear precisely what could possibly be excluded from the operation of this wide wording, and would appear that the intention is to confer upon the relevant functionaries seemingly unfettered powers not only to make law (by way of issuing directives, which carry the force of law), but also to interpret the Act, to determine to whom it applies, how it applies and when it applies and to impose such interpretation on an accountable institution. It is submitted that these are powers ordinarily assigned to the courts, and properly so, as the potential for prejudice involved in the injudicious or uninformed assignation of such powers to persons who may be unqualified to exercise them is enormous. This danger becomes even more pronounced when account is taken of the fact that the proposed section 45(1B)(c) authorises a supervisory body to “delegate the exercise of any power [it has in terms of another Act or FICA itself] to any of its members, employees or any other suitable person”. This aspect will be reverted to in greater detail below when the proposed subsections 45(1A) and (1B) are discussed.

In addition, it should be noted that, when lawmaking functions are assigned to government functionaries, Parliament, which is the constitutional repository of such powers, should provide parameters for their exercise. To the extent that the Bill does not attempt to create any discernable framework within which these powers may be exercised, it is submitted that the relevant provisions, to the extent that they may detract from the exercise of constitutionally protected rights (such as the rights contained in sections 33 and 34 of the Constitution) are open to constitutional challenge, as is readily apparent from the following extract from the reported decision of the Constitutional Court (per O’Regan J) in the matter of Dawood and another v Minister of Home Affairs and others (CCT35/99) [2000] ZACC 8:
“There is, however, a difference between requiring a court or tribunal in exercising a discretion to interpret legislation in a manner that is consistent with the Constitution and conferring a broad discretion upon an official, who may be quite untrained in law and constitutional interpretation, and expecting that official, in the absence of direct guidance, to exercise the discretion in a manner consistent with the provisions of the Bill of Rights. Officials are often extremely busy and have to respond quickly and efficiently to many requests or applications. The nature of their work does not permit considered reflection on the scope of constitutional rights or the circumstances in which a limitation of such rights is justifiable. It is true that as employees of the state they bear a constitutional obligation to seek to promote the Bill of Rights as well. But it is important to interpret that obligation within the context of the role that administrative officials play in the framework of government which is different from that played by judicial officers. 

	[47]
	It is an important principle of the rule of law that rules be stated in a clear and accessible manner. It is because of this principle that section 36 requires that limitations of rights may be justifiable only if they are authorised by a law of general application. Moreover, if broad discretionary powers contain no express constraints, those who are affected by the exercise of the broad discretionary powers will not know what is relevant to the exercise of those powers or in what circumstances they are entitled to seek relief from an adverse decision. In the absence of any clear statement to that effect in the legislation, it would not be obvious to a potential applicant that the exercise of the discretion conferred upon the immigration officials and the DG by sections 26(3) and (6) is constrained by the provisions of the Bill of Rights, and in particular, what factors are relevant to the decision to refuse to grant or extend a temporary permit. If rights are to be infringed without redress, the very purposes of the Constitution are defeated.

……

	[53]
	Discretion plays a crucial role in any legal system. It permits abstract and general rules to be applied to specific and particular circumstances in a fair manner. The scope of discretionary powers may vary. At times, they will be broad, particularly where the factors relevant to a decision are so numerous and varied that it is inappropriate or impossible for the legislature to identify them in advance. Discretionary powers may also be broadly formulated where the factors relevant to the exercise of the discretionary power are indisputably clear. A further situation may arise where the decision-maker is possessed of expertise relevant to the decisions to be made. There is nothing to suggest that any of these circumstances is present here.

	[54]
	We must not lose sight of the fact that rights enshrined in the Bill of Rights must be protected and may not be unjustifiably infringed. It is for the legislature to ensure that, when necessary, guidance is provided as to when limitation of rights will be justifiable. It is therefore not ordinarily sufficient for the legislature merely to say that discretionary powers that may be exercised in a manner that could limit rights should be read in a manner consistent with the Constitution in the light of the constitutional obligations placed on such officials to respect the Constitution. Such an approach would often not promote the spirit, purport and objects of the Bill of Rights. Guidance will often be required to ensure that the Constitution takes root in the daily practice of governance. Where necessary, such guidance must be given. Guidance could be provided either in the legislation itself, or where appropriate by a legislative requirement that delegated legislation be properly enacted by a competent authority.”


The above is also of clear relevance in the context of subsection (3), which provides as follows:

“(3) The Centre or a supervisory body may in writing, over and above any directive contemplated in subsections (1) or (2), issue a directive to any accountable institution, category of accountable institutions, reporting institution, category of reporting institutions or other person to whom the provisions of this Act apply, within the period specified in the directive, to -

(a) provide the Centre or that supervisory body, as the case may be—

(i) at the time or at the intervals specified in the notice, with the information, reports or statistical returns specified in the notice; and

(ii) within the period specified in the notice with any document in the possession, custody or under the control of an accountable institution;

(b) cease or refrain from engaging in any act, omission or conduct;

(c) perform acts necessary to remedy an alleged non-compliance with this Act; or

(d) perform acts necessary to meet any obligation imposed by this Act.”
It would appear from the above that the powers afforded to the FIC and supervisory bodies are boundless, and that there is no provision for consultation or interaction between these bodies and the institutions which they regulate regarding, for example, whether “an alleged non-compliance with this Act” has indeed taken place. It appears that whether there is substance in any such allegation is of little concern, but that the Bill instead evinces a preoccupation with establishing dominance of the FIC and supervisory bodies over the institutions regulated by them.
The FIC was originally intended to operate as a repository for the collection, analysis, interpretation and sharing of information in relation to money-laundering and terrorist financing. The major policy shift represented by the Bill confers upon the Centre a supervisory and enforcement role of such a nature that it has the capacity to eclipse the roles of the supervisory bodies themselves tasked with the supervision of accountable institutions. The need for this duplication of functioning is questioned. 
AD CLAUSE 13(b):

This Clause empowers a supervisory body to –
“(c) delegate the exercise of any power referred to in paragraph (b) to any of its members, employees or any other suitable person; [and to]
(d) take any measures it considers necessary or expedient to meet its obligations imposed by this Act or to achieve the objectives of the Centre or this Act;”
It is submitted that the above powers are extraordinarily wide. In subsection (c), reference is made to the power of a supervisory body to delegate the exercise of “any power referred to in paragraph (b)”. Paragraph (b) in turn refers to “any powers [enjoyed by the relevant supervisory body] in terms of another Act [as well as] any power afforded to it in this Act”.  This would appear to suggest that “this Act” empowers a supervisory body to delegate the functions which it has in terms of “another Act”, which it is assumed does not accurately reflect the intention of the drafter. It is suggested that, in order to prevent confusion and the purported delegation by supervisory bodies of other, unrelated powers enjoyed in terms of “other Acts” (possibly in mistaken reliance on the provisions of the proposed section, read with the proposed section 1A), the expression “any power referred to in paragraph (b)” as it occurs in paragraph (c), should be substituted with the expression “any power afforded to it in this Act”.
A more fundamental issue arises, however, in the context of the proposed subsection (c). It will be acknowledged that extremely wide powers, to which some allusion has already been made herein, are given to supervisory bodies in terms of the Bill. These include the issuance of directives and the imposition of potentially substantial administrative sanctions. As has been stated previously, the casino industry is a complex and highly regulated one, in respect of which much knowledge and expertise must be expected of any body tasked with effectively regulating or supervising it. Notwithstanding this, this section creates the potential for the NGB, as the relevant supervisory body, to appoint “any other suitable person” to fulfil any of its powers, which may conceivably include the issuance of directives and/or the imposition of administrative sanctions, as no limitation is set in respect of categories of powers which cannot - and should not – properly be delegated because of the impact of their exercise. It is respectfully submitted that the relevant provision is overbroad, being qualified only to the extent that the person to whom the exercise of the power is delegated should be “suitable”. The question as to the suitability of the person involved clearly would ordinarily involve the exercise of a subjective discretion by the supervisory body, and as such may be open to abuse or simply misjudgement.
Moreover, in view of the fact that the concerns proposed to be addressed by the expansion of the ambit of FICA are regarded as so weighty, the question must be raised as to whether it is in the interest of the policy underpinning the Bill that the roles to be played by the supervisory body vis-à-vis accountable institutions, which should demand a stable, ongoing and predictable regulatory relationship, should be delegated to another person at all. 

Paragraph (d) is similarly wide, inasmuch as it provides for the power of a supervisory body (which presumably would extend also to any person delegated by it thereto) to “take any measures it considers necessary or expedient to meet its obligations imposed by this Act or to achieve the objectives of the Centre or this Act”. The catch-all reference to “any measures” effectively seeks to justify conduct of any kind on the part of a supervisory body, provided that the latter merely evinces the intention, in so acting, to achieve the objectives of the Act. This may open the door to arbitrary or capricious decision-making processes, with limited prospects for recourse in respect thereof.

The proposed section 45(1D) provides that -
“(1D) The Centre and a supervisory body must co-ordinate their approach to exercising their powers and functions in terms of this Act to ensure the consistent application of the Act, and must enter into a written memorandum of understanding in respect thereof.”

In the above context, it is suggested that the execution of individual memoranda of understanding between the FIC and the various supervisory bodies will be a time-consuming exercise, which is unlikely to yield significant benefits. In this regard, it is suggested that the legislation itself should determine the parameters of proper interaction between the various governmental agencies, and that contract is not an appropriate vehicle for this purpose.

AD CLAUSE 14:

In relation to Clause 14 of the Bill, much has already been stated herein regarding the wide powers accorded to the various functionaries provided for in the Bill. Inspectors are no exception. Brief comments pertaining to each component of the proposed section 45B will be made below.
“45B. (1) For the purposes of determining compliance with this Act, an inspector may at any reasonable time and on reasonable notice, where appropriate, enter and inspect any premises at which the Centre or supervisory body, subject to section 45(1), reasonably believes that the business of an accountable institution, reporting institution or other person to whom the provisions of this Act apply, is conducted.”
It is noteworthy that the requirement that inspections be conducted “at any reasonable time and on reasonable notice” is immediately qualified by the expression “where appropriate”. Where notice will be “appropriate” is however apparently left to the judgment or discretion of the relevant inspector, which may lead to the abuse of power. It is acknowledged that, in certain cases, prior notice would defeat the objectives of the inspection, but, in such cases, it is usual and prudent for the legislature to provide guidelines, even in broad terms, as to when a departure from the requirement of reasonable notice would be justified. A number of examples may be found in the Criminal Procedure Act, Act 51 of 1977, as amended.

“(2) An inspector, in conducting an inspection, may -

(a) direct a person, in writing, to appear for questioning before the inspector at a time and place determined by the inspector;

(b) order any person who has or had any document in his, her or its possession or under his, her or its control relating to the affairs of the accountable institution, reporting institution or person —

(i) to produce that document; or

(ii) to furnish the inspector at the place and in the manner determined by the inspector with information in respect of that document;

(c) open any strong room, safe or other container, or order any person to open any strong room, safe or other container, in which the inspector suspects any document relevant to the inspection is kept;

(d) …
(e)…; and

(f) against the issue of a receipt, seize any document obtained in terms of paragraphs (c) to (e) above, which in the opinion of the inspector, may constitute evidence of non-compliance with a provision of this Act.”
The highlighted portions of the above text are the areas in respect of which difficulty arises. Reference has previously been made to the consequences of failure to comply with “determinations” made in terms of FICA, by reason of the incorporation thereof into the expanded definition of “this Act”, and are repeated in this context.

Elsewhere, where provision is made in the proposed section to the ‘suspicions’ or ‘opinions’ of an inspector, it is suggested that the wide subjective discretion created thereby should be tempered by the qualification that there should, at a minimum, be “reasonable grounds” for such suspicions or opinions.
In the context of licensed casino operations, which are highly regulated on a variety of levels, the powers conferred on inspectors by the proposed sub-paragraph (c) are sweeping when applied in respect of licensed casinos, while the proposed sub-paragraph (f) effectively allows an inspector to exercise a function more properly performed by the relevant provincial Board or supervisory body. 

“(3)...

(4) The Centre or a supervisory body may recover all expenses necessarily incurred in conducting an inspection from an accountable institution, reporting institution or person inspected.”
In relation to the provisions of the proposed subsection (4), it is notable that accountable institutions are required to bear the expenses incurred in the conduct of inspections, despite the fact that the functions to which these expenses relate are those of a statutory body. In this regard, it is suggested that, in relation to the expenses which it incurs, the FIC, like any other organ of state, should itself be accountable to the national fiscus, and that legislation should not place it in a position to escape critical scrutiny or accountability on the basis that regulated entities are funding its operations in terms of the above subsection.
Notwithstanding the above, it is suggested that there may be a wide latitude for disagreement as to the range of expenses “necessarily incurred” in the course of an inspection conducted in terms of the Act. This is particularly so when regard is had to the proposed paragraph (6)(c) to the section, which authorises the conduct of a joint inspection, involving an inspector appointed by the Directorate, on the request of a supervisory body. Where such inspections involve travel, they can be anticipated to entail substantial costs to the relevant accountable institution, costs of which it would not be apprised before the time or have any ability to control. As a result of this, the potential for disputes or even legal challenges in respect of this aspect cannot be excluded. It is accordingly suggested that the accountable institution’s liability for the costs incurred should, at a minimum, be limited to “reasonable expenses directly incurred in the course of the inspection”.
“(5) (a)...

(b) An inspector may disclose information -

(i) for the purpose of enforcing compliance with this Act;

(ii) for the purpose of legal proceedings;

(iii) when required to do so by a court; or

(iv) if the Director or supervisory body is satisfied that it is in the public interest.”
Bearing in mind that supervisory bodies are empowered to delegate any of the powers assigned to them in terms of the Act, which presumably would include the power to determine that the proposed disclosure of information (which may be sensitive in nature) may take place, it is recommended that the expression “on reasonable grounds” be inserted after the expression “Director or supervisory body is”.

“(6) (a) An inspector appointed by the Director, in respect of any accountable institution regulated or supervised by a supervisory body in terms of this Act or any other law, may conduct an inspection only if a supervisory body failed to conduct an inspection despite any recommendation of the Centre made in terms of section 44((b) or failed to conduct an inspection within the period recommended by the Centre.”
Reference has already been made to the fact that the impact of the Bill is, inter alia, to elevate “recommendations” of the Centre to legally enforceable obligations. This may justify either a review of the desirability of the proposed provision or the replacement of the word “recommendation”, wherever it occurs in the Act, with the word “instruction”.

“(7) No warrant is required for purposes of an inspection conducted in terms of this section.”
It will be acknowledged that, for reasons which are self-evident in a constitutional democracy, the conduct of warrantless inspections is a sensitive issue. In a case heard in the Constitutional Court
, which deals with the conduct of inspections of this kind, a helpful summary of the legal position was articulated as follows:
“[54] Warrantless inspections must be reasonable. The Court has articulated a three-pronged test for reasonableness: (1) there must be a substantial government interest, (2) the absence of a warrant requirement must be necessary to further the regulatory scheme and (3) the statute must serve as a constitutionally adequate substitute for a warrant. The latter part of the test requires that the statute must alert the subject of the search that the inspection is lawful and limited in scope. Additionally, the inspection must be limited in time, place and scope. Finally, the administrative inspection may not serve as a pretext to avoid the warrant requirements for criminal searches.”  
In analysing the provisions of the Bill relating to inspections, attention should be given to the question of whether the requirements articulated above have been satisfied. While it is recognised that the objectives designed to be further by FICA are of national importance to the extent that they impact directly on South Africa’s international acceptance and credibility, the question to be posed is whether, in the context of all entities (including those already subject to regulation in terms of FICA), unscheduled warrantless inspections are justified and serve the purpose of “furthering the regulatory scheme”.
In the above context, it must be noted that the powers to conduct unscheduled warrantless inspections would not ordinarily be required in respect of, for example, accountable institutions such as licensed casinos, which are subject to the control and jurisdiction of the relevant supervisory body and a stringent regulatory scheme. Routine inspections of licensed premises are regularly conducted to ensure compliance with the applicable legislation, and only in exceptional circumstances, where there is, upon good cause, an apprehension that unlawful conduct is taking place on such premises, should ad hoc, unscheduled inspections be contemplated. In such circumstances, it would not be difficult to procure a warrant in a procedurally defensible manner and to conduct whatever inspection was deemed necessary pursuant thereto. 

This type of provision can be readily understood in the context of unregulated entities operating outside the bounds of the law, whose operations should be brought to an immediate halt. However, the licensed casino operator functions under the authority of a licence, which is not granted unless the strictest standards of probity have been complied with, and, as has been said, is subject to routine investigations by the provincial Board which licensed it, as well as the relevant supervisory body. As such, the relevant provincial and national statutes make provision for a number of powers designed to discourage and curb irregular or even unlawful activities by the licensee, such as the imposition of penalties or even the suspension or revocation of the licence, and it is eminently undesirable that an inspector be clothed with the power to undermine this by summarily entering casino premises unannounced, seizing documentation and performing like functions. It is unclear to what extent this is intended to be addressed by the reference to section 45(1) in the proposed section. Because of the ambiguity inherent in the wording of that subsection, it is submitted that unscheduled warrantless inspections should, to the extent that they can be defended as being “necessary to further the regulatory scheme” and otherwise comply with the applicable requirements of constitutional law (including that they should be “limited in terms of time, place and scope”, which is not apparent from the section), be expressly limited to business undertakings which are not already subject to regulation by a supervisory body in terms of FICA.
In the context of the proposed subsection (3), attention is once again drawn to the severity of the potential penalties contemplated in paragraphs (d) and (e). It is furthermore noted that provision has been made for the following procedure by way of subsections (5) and (6):
“(5) The Centre or supervisory body, prior to imposing an administrative sanction, must notify the institution or person in writing -

(a) 
of the nature of the alleged non-compliance;

(b) 
of the intention to impose an administrative sanction;

(c) 
of the amount or particulars of the intended administrative sanction; and

(d) 
that the institution or person is called upon, in writing, within a period specified in the notice, make representations as to why the administrative sanction should not be imposed.

(6)(a) After considering any representations received within the specified period and the factors referred to subsection (5), the Centre, subject to paragraph (b), or supervisory body may impose an administrative sanction the Centre or supervisory body considers appropriate and the Centre or supervisory body must, in writing, notify the institution or person –

(i) 
of the decision and the reasons for the decision in terms of this subsection; and

(ii) 
the right to appeal against the decision in accordance with section 45D.
(b) The Centre, prior to taking a decision referred to in paragraph (a), must consult the relevant supervisory body, where appropriate.”
It is to be noted that the principles of administrative fairness assume enhanced prominence in the context of the proposed section 45C, inasmuch as the penalties provided for are substantial and may even involve the cessation of certain components of the business of the affected accountable institution, which in the case of licensed casinos, would cause unprecedented harm to their licensed operations. [In this context, it should be noted that, whereas the relevant provincial licensing authorities enjoy exclusive jurisdiction to suspend or revoke licensed casino operations by virtue of both national and provincial legislation relating to licensed gambling operations, the effect of the proposed section 1A is that the provisions of FICA would prevail, placing the Centre or the relevant supervisory body in a position to negate that exclusive jurisdiction]. In addition, as has been noted earlier herein, it would appear that such sanctions may be imposed by a delegate of the supervisory body, so that, in order to prevent abuse, the need for additional controls is strongly indicated.
There is, however, very little evidence that the principles of administrative justice have been taken into account in the drafting of the proposed section. Subsection (5)(c) requires the FIC or supervisory body to communicate the proposed penalty to the affected accountable institution in advance of its final decision on the matter, effectively prejudging the matter prior to consideration of the representations to be submitted by the accountable institution. More startlingly, the proposed subsection (6)(a) provides that, after considering the representations submitted, the relevant decision-maker may impose an appropriate administrative sanction, but makes no provision for a decision not to impose any such sanction, or for the possibility that any “alleged contravention” contemplated may be without foundation. That subsection (6) in its entirety seems to be premised on a presumption of guilt is further evidenced by the provisions of paragraph (a)(ii) thereof, which requires that the accountable institution “must” be informed of its right to appeal, rather than providing that such right should be communicated “where appropriate”.
In the context of the proposed section 45D, it is submitted that the establishment of the Appeal Board appears to be an attempt further to insulate the administration of FICA from judicial – or any form of external - reach, by interposing another resource-intensive (and potentially financially onerous) procedural hurdle which must be overcome before recourse to the Courts will be entertained. In addition, recourse to the Appeal Board must be accompanied by the payment of an as yet undisclosed fee, and access to the Appeal Board is limited to within a period of only 30 days of notification of the decision to be appealed against. 
“(11) (a) Subject to paragraph (b), a decision of the appeal board may be taken on appeal to the High Court as if the determination were a decision of a magistrate in a civil matter.

(b) The launching of appeal proceedings in terms of paragraph (a), does not suspend the operation or execution of a decision, unless the chairperson of the appeal board directs otherwise.”
It is noted from the provisions of the proposed section 45D(11)(b) that a further potential deterrent to the lodgement of an appeal is that, unlike the corresponding judicial procedure, interim relief is not provided by way of the suspension of the operation of the decision appealed against, unless otherwise specified by the Chairperson of such Board in the ordinary exercise of his or her discretion, which, should this decision, for example involve the suspension of licensed operations in the case of a casino, has the potential to operate to the significant prejudice of the relevant licensed casino operator.

“(b) In the event of the dismissal of all the members of the appeal board, the Minister may appoint persons to act as caretakers until competent persons are appointed in terms of subsection (2).”
In the context of the above, it is submitted that the substitution of all the members of the Appeal Board with “caretaker members”, in respect of whom no particular qualifications are stipulated, is eminently undesirable. It is suggested that, in the interests of administrative justice, the dismissal of all members of the Appeal Board should de facto and de iure result in the dissolution of such Board, until the appointment of competent replacements, notwithstanding the inconvenience that would be caused thereby.

“(13) The Centre is responsible for the expenditure of the appeal board.”
In regard to the proposed subsection (13), it is submitted that the proposed funding of the activities of the Appeal Board by the FIC itself creates an inter-dependency which, for reasons which are self-evident, will not promote a public perception of the impartiality of that Board.

AD CLAUSE 22:

In relation to the proposed section 62A(e), it is pointed out that the incorrect section has been referenced, as it is not possible for any person to contravene section 45B(6). Accordingly, it is not possible to provide meaningful comment in this connection.

GENERAL COMMENTS:

It is respectfully submitted that, in several respects, the Bill is somewhat overbroad and heavy-handed. The additional supervisory and enforcement powers to be conferred upon the FIC in terms of the Bill constitute a major departure from the previous position, in terms of which the FIC was the repository for the collection of information, with the supervisory relationship existing between the accountable institutions and the relevant supervisory bodies. The extent to which there is a real need for the FIC to duplicate, and in some cases, to eclipse, the powers enjoyed by supervisory bodies, is unclear.
It is further submitted that the various additional powers conferred on the FIC and supervisory bodies in terms of the Bill are extremely invasive. The elevation to the status of legally enforceable obligations of many of the formerly accepted tools, such as recommendations and “guidelines” for which provision was made to ensure a co-operative, constructive relationship between the Centre and business entities, is both practically and legally questionable.
The Bill also suffers from constitutional shortcomings, in that many of its provisions appear to be in conflict with accepted principles of administrative justice, while unduly expanded powers may be exercised by single functionaries, to whom their important powers may legally be delegated by supervisory bodies. A series of procedural avenues, including an appeal process requiring the payment of an unspecified fee, stand between an accountable institution and judicial review of any decision adversely affecting its operations taken in terms of the Act. In this regard, the fact that such a decision (including a decision as to the imposition of severe penalties) may potentially be taken by persons delegated to perform this function, without any satisfactory safeguards as to the competence of such person to perform such function, is further cause for concern. It is also suggested, in this context, the consideration be given to limiting the categories of powers which may be delegated by supervisory bodies to those which are potentially less dramatic in impact.
Moreover, various provisions of the Bill impose unspecified financial obligations on accountable institutions to fund the exercise of their expanded powers by the FIC and supervisory bodies, without imposing any requirement as to the reasonableness of the costs involved.

In closing, it is respectfully suggested on behalf of the licensed casino industry in South Africa that a further review of many aspects of the Bill would be prudent, and that such a review should attempt, in analysing the proposed relationships between the FIC and supervisory bodies, on the one hand, and accountable institutions, on the other, to focus on the extent to which there is objective justification for many of the measures proposed (which have been commented on herein) in relation to a sector which is regulated as closely on an ongoing basis as the casino industry.
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