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Dear Sir
Comments: Draft Financial Intelligence Centre Amendment Bill, 2008
With reference to the above-mentioned Bill we thank you for the opportunity to provide comments, and would propose the following general and specific comments on the Bill for consideration by the Portfolio Committee.
1. General Comments

1.1 Explanatory Memorandum

Please note that these comments are made without sight of the Explanatory Memorandum, due to the short time provided for comments (+ 3 weeks effectively, given the large number of public holidays towards the end of the month) and the non-availability of the Memorandum to date (websites and Government Gazette).
1.2 Scope of the Bill

This is the first direct amendment of the FIC Act, No 38 of 2001, since its implementation. The Banking association SA has suggested several amendments to tailor the Act to suit South African conditions, but there have been no amendments to date. The Bill was subject to a wider consultation process towards the end of 2006.  However, despite many motivations to the FIC and National Treasury for specific amendments to improve the interpretation and practical implementation of the Act (by ourselves and other parties) this draft still concentrates only on supervisory and administrative/ penal amendments.  Given the national elections scheduled for next year and their impact on the Parliamentary process, this failure to improve the Act now from a compliance and cost-beneficial perspective through including a wider range of amendments represents a significant lost opportunity, as it will be several years before another amendment bill is tabled. This is of critical concern because the amendments we, and others, have suggested are material to the efficient implementation of the Act.
1.3 Administrative enforcement

While we support the introduction of administrative sanctions for certain operational breaches of the Act (as apposed to the Act’s current total focus on criminal sanctions) this move was always understood by the private sector and in the Money Laundering Advisory Council to be coupled with the removal of criminal sanctions for these same offences, i.e. a complementary process of administrative and criminal sanctions.  However, the Bill in its current form retains all the original criminal sanctions, i.e. it introduces an overlapping/ duplicate criminal and administrative sanctions regime for the same offences.  It is recommended that criminal sanctions for operational compliance issues (e.g. relating to training or record keeping) be deleted and that the new administrative sanctions be restricted to those breaches, i.e. that criminal sanctions be restricted to those breaches that involve criminal activities.
In this context it should also be noted that the world standard/best practice relating to anti-money laundering programmes involves a risk-based approach in order to focus scarce resources on the higher risks.  It is therefore essential that both criminal and administrative sanctions are applied within the context of such a risk-based approach, i.e. there should be tolerance for certain bona fide “failures” in a proper risk-based regime rather than a zero-tolerance approach.
2. Specific comments
2.1 Section 1 (g)

This section introduces a new definition for “this Act” as now including “any regulation, order or determination made or directive or exemption given under this Act”.  It would appear that this definition breaches the Constitutional distinction between the Parliament and the Executive organs of government, in that it includes “order or determination made, or directive or exemption given…,” i.e. it will include the regulatory edicts within the scope of an Act of Parliament.  The parliamentary process for making laws, and even the executive process for making regulations, are subject to transparency and certain checks and balances.  However, the processes relating to “order or determination made or directive or exemption given” are unclear.  It is recommended that these new additions to the definition of “this Act” be deleted from the Bill.

2.2 Section 3 (c)
This new subsection (c) to section 3(2) of the Act introduces a “supervise and enforce compliance” objective for the FIC, as well as to “facilitate effective supervision and enforcement by other supervisory bodies.”  We understand the objective of the FIC now becoming a supervisory regulator (in addition to its intelligence function) in the case of the many accountable institutions not within the schedule 2 (supervisory bodies) ambit, but would raise the following concerns for consideration: 
2.2.1 These new FIC powers create a “supervisor of other supervisory bodies” regime.  This new regulatory and supervisory regime in South Africa could create the potential for ongoing regulatory (and ministerial/departmental) conflict. 
2.2.2 Care needs to be taken that this new supervisory regime does not overlap with those of other, effective supervisors on the same matters (e.g. the SARB and the FSB, although new Act subsection 4(g) will address this to some extent).
2.2.3 The Schedule 2 list of supervisory bodies is, with all due respect, a hodge-podge of institutions, ranging from those with clear prudential supervision and regulation authority (e.g. the SARB, the FSB), to those that function purely as a registering authority (e.g. The Registrar of Companies), to wrong institutions (e.g. regulation and supervision of lawyers (and to a large extent casinos) takes place at provincial level, not national level), to non-existent bodies under repealed legislation (e.g. the Public Accountants and Auditors Board, established in terms of the Public Accountants and Auditors Act, No 80 of 1991).  This list of supervisory bodies, with a significant role in AML/CFT, should be amended and updated.

2.2.4 The inclusion of the Registrar of Companies while excluding all other legal entity registrars (e.g. close corporations, co-operatives) is also cause for concern.  The issue is whether these others should all be included, or all excluded from FICA? To date the new Companies Bill has not been amended to cater for any FICA requirements, e.g. enforcing transparency on “beneficial owners,” so it would appear that the dti and the Companies Bill regime have little interest in FICA-related requirements.
2.3 Section 4(f)

New subsection 4(f) seeks to implement a new “registration system in respect of all accountable institutions and reporting institutions”.  While the desire of every regulator and supervisor to register its constituency is understandable, the ever-burgeoning compliance cost and complexity for multi-regulated institutions are a major cost.  The banking sector alone has had to undertake 3 such regulatory registrations in the past few years, at great cost:

· FAIS (Financial Advisory and Intermediary Services Act)

· NCA (National Credit Act)

· HLMDA (Home Loans and Mortgage Disclosure Act).
Each one of these also requires a range of different data and compliance reporting, key individual vetting, etc.
We suggest government as a whole should be looking to rationalise these various databases, and the individual perspectives on “fit and proper” executives?
2.4 Section 4(g)
We welcome the restriction on overlapping supervision in subsection 4(g), but as noted above there are a range supervisory bodies in Schedule 2 of the Act that need further consideration in order for this “ring-fencing” to be effective, and the creation of a “supervisor of supervisory bodies” could result in regulatory and inter-governmental conflict. 

2.5 Section 8

The amended subsection 30(1) of the Act (cross-border cash conveying) has never been implemented, so the impact of this particular section or the new amendment to include “bearer negotiable instruments” cannot be determined.  However, we note that the inclusion of the “bearer instruments” is in compliance with the FATF Recommendations.

We also note the change in the reporting obligation under section 30 of the Act, from one of “a person…must…report…” to one of “a person…must…on demand…report”. The onus for reporting has therefore shifted from the individual to an official making such a demand. The implementation of such a process is unclear. 
2.6 Section 11

The whole of existing section 40 of the FIC Act prescribes a strict regime of confidentiality relating to information held by the FIC.  New subsection 6A as proposed by the Bill, on the other hand, would appear to undermine all of these existing restrictions and preconditions by granting the Centre unfettered ability to make available any information obtained by it during an inspection.  This new proposal is at odds with the whole of section 40 and it is recommended that proposed new subsection 6A be deleted.

2.7 Section 12

New subsection 43A (1) enables the Centre, without any consultation, to issue a directive, which in terms of the new definition of “this Act” (see item 2.1 above) is now part of the law.  This would appear to be constitutionally challengeable.

New subsection 43A (2) refers to “subject to section 54(1)”.  This reference is unclear as it does not exist, nor would section 54 seem relevant in the context.  The intention of the restriction is therefore also unclear.  However, please note the concerns already raised about a range of supervisory bodies issuing new law (i.e. directives).

New subsection 43A (3) provides, furthermore, for the Centre or other supervisory bodies to issue new law (or directives) relating to accountable institutions providing additional reports or documents.  It is uncertain how pragmatic this new legislative/directive process will be without any consultation with the affected parties on their capacity to actually extract and provide the newly specified reports, information or statistical reports, in the timeframes dictated.  This sort of regulatory imposition is normally subject to extensive consultations between affected parties.

New section 43B provides that all accountable institutions and reporting institutions should, “within the prescribed period and in the prescribed manner register with the Centre”.  These prescribed details must also be kept up-to-date.  While the registration of accountable institutions and reporting institutions that are not registered, regulated and supervised by an appropriate supervisory body is understandable, this new requirement on institutions such as banks just adds another layer of costly bureaucratic compliance which increases the costs for the end consumer.  As noted above (see item 2.3), the banking sector has had to comply with new registration (and reporting) requirements under 3 other new laws in the past few years.
It is recommended that, as with the Bill’s “ring-fencing” in relation to the Centre’s new supervisory powers, this registration requirement be ring-fenced to exclude those institutions already registered by one of the supervisory bodies.

2.8 Section 13

This section amends Act subsection 45(1) to impose a duty on “every” supervisory body to “supervise and enforce” compliance with FICA by all accountable institutions regulated by it.  It is unclear how this duty would be carried out by, say, the Registrar of Companies (and as noted what about other legal entities such as close corporations or co-operatives that are excluded from the scope of the Act?), The Law Society of South Africa, or the National Gambling Board (with it’s current mandate).  Given the current state of FICA compliance in most of the accountable institution sectors (with limited exceptions) the imposition of this wider obligation needs to be debated further, as it could be found that appropriate skills and resources are not available for regulatory compliance.  In that case, supervision would default to the Centre, where resources could also by a challenge.  The danger with this process is that the Centre will increasingly be in the position of acting as the “supervisor of supervisors“ to determine how effectively the supervisory bodies are performing under the new FICA provisions. This new regime is at odds with other statutes where individual regulators are only responsible for their own areas of responsibility.
New subsection 45(1B)(g) would present an interesting challenge for supervisory bodies and accountable institutions alike.  It requires “fit and proper” standards relating to “a person who is to hold office in an accountable institution… (who) has been involved in…”

“(ii)
any terrorist or related activity.”

Given the unique historical background to the current South African situation this blanket coverage of “any terrorist or related activity” would be difficult to interpret.  We would recommend that this subsection be deleted, as there may be certain individuals who have served their judicial sentences but now still find their employment opportunities restricted by strict interpretation of this subsection.

2.9 Section 14

New subsection 45B (1) clearly restricts the scope of the new inspectorate under this Act, or other enabling supervisory body legislation as a consequence of this Act, to “the purposes of determining compliance with this Act…”  This is an important requirement, i.e. it prevents inspectors being utilised for criminal investigations.
The practical realities regarding the powers of inspectors to enter any business premise should be noted.  As a general rule, local staff in, for example a bank branch, is unaware of statutory requirements relating to inspectors and there is ample evidence of such staff refusing access to “authorised” inspectors from SARS, the Department of Labour, etc.  Equally, there are instances where certain activist groupings claim the right to inspect premises or to access information.  In these situations the inspecting department is generally referred to the bank’s head office, when appropriate arrangements are made.  This would need to be kept in mind when regulators or supervisory bodies implement these new powers.

It is unclear why, in exercising its right to conduct an inspection for whatever reason, new subsection 45B (4) provides for the ”victim” organization or person to also have to pay for its own inspection costs.  This would be tantamount to be SAPS charging individuals or organizations for conducting an investigation of such individual or organization.  This requirement for the repayment of expenses is also not predicated on whether any breaches of compliance were found or not.  It is recommended that new subsection 45B (4) be deleted.
New subsection 45B (5) deals with the disclosure by inspectors of information gained during an inspection.  Certain specific exemptions to the requirement to maintain confidentiality are provided for:

“45B (5)(b)(i) for the purpose of enforcing compliance with this Act” (Note:  No problem).

“(ii)

for the purpose of legal proceedings” (Note: does this relate to any proceedings other that those provided for in subsection (c) ? If so, in what circumstances?)

“(iv)
If the Director or supervisory body is satisfied that it is in the public interest”.  (Note: this blanket exemption “in the public interest” is not subject to any appropriate checks or balances by the institutions or persons about whom such confidential information is about to be published).

It is recommended that subsections 45B (5)(b) (ii) and (iv) be deleted.

New subsection 45C (1) provides for administrative sanctions “despite… and irrespective of whether criminal proceedings in terms of this Act have been or may be instituted…”  It would therefore appear that accountable institutions, reporting institutions or individuals could be subject to both administrative and criminal sanction for the same breach.  This should surely not be permitted.  As noted above, the support of the Money Laundering Advisory Council for the Act to be amended to provide for administrative sanctions was that such new sanctions should preclude criminal proceedings, not duplicate them.  This provision should be amended to preclude one or the other sanction for the same breach.

The reference to new subsection 45(1A)(f) in 45C(1)(b) is unclear.  Presumably this should read 45(1B)(f).

New subsection 45C (2)(b) states that one of the considerations to be taken into account is “whether the institution has previously failed to comply with any law”.  The exact impact of this is unclear – would this mean “as convicted in a court of law”, or “as declared (confessed) in a statutory compliance report”, or “as assessed by the Centre”?  This is a particularly wide requirement, much of which scope could be totally irrelevant in the context of FICA.  This section, if retained, should be ring-fenced to only relevance or materiality.
New subsection 45C (3)(c) provides for “a directive to take remedial action…”  As noted previously in comments about the new definition of “this Act” (see item 2.1 above) such directives would be part of the statute.  This is clearly not the intention in this case, and illustrates the potential pitfalls of the new definition of “this Act”.

New subsection 45C (3)(e) provides for administrative fines to be made on individuals of up to R10m, and up to R50m for any legal persons.  We question the ability of most individuals (or even most legal entities) to be able to pay such fines, and also question the magnitude of such fines in relation to civil or criminal sanctions that may be applied by the courts.  At the very least we would object to the administrative fine being applied to individuals, and recommend that this subsection be amended accordingly.  In like vein, we recommend that the focus on administrative fines for employees in subsection 45C (4)(b) be deleted.
It is questionable how an administrative sanction, and in particular a financial penalty, imposed without due process of examining evidence, testing witnesses, etc. can be made a “civil judgment lawfully given in that court” (New subsection 45C (7)(b)).  It is recommended that this subsection be deleted.
Despite the relatively arbitrary nature of the administrative sanction process, the affected party or person may only appeal “on payment of the fees prescribed by the Minister”  (New subsection 45D (1)(b)).  The scale of such fees is unknown, but may be beyond the means of many affected parties or individuals.  Such fees are only refundable to the appellant if the appellant wins the appeal, or if the appeal board decides to refund some portion of the fees where the administrative sanction is varied (new subsection 45D (10)).  It would seem fair and equitable that any appellant’s other appeal costs (appearance, preparation, legal fees, witnesses, etc) should also be recoverable from the body that imposed the (incorrect) administrative sanction in the first place.
We note new section 45E that makes provision for the establishment of the appeal board.  The establishment of such an appeal board should obviously be a pre-condition to the implementation of any administrative sanction regime, otherwise affected parties or individuals could be denied the right to appeal within the prescribed 30 day period.

With specific reference to the composition of the appeal board in new subsection 45E (2), the number of members is at the Minister’s discretion.  However, in terms of subsection 45E (2)(a) “one must be an advocate or attorney with at least ten years experience…”  It is unclear what sort of experience would be relevant for consideration by the Minister.  Similarly, “(b) at least two must be persons with experience and expert knowledge of financial institutions and financial services…”  Again, the scoping of such “experience and expert knowledge …” given the wide range of financial institutions impacted by the Act, is unclear.  The appeal board would also appear biased in terms of the financial sector – there is no explicit provision for the appointment of a member “with experience and expert knowledge…” of any of the other accountable institution sectors listed in the Act’s Schedule 1 or 3.  Perhaps the appeal board should consist of a core of experienced members, “plus one or more experts and experienced persons from the sector being considered in the appeal process” (as opposed to the co-opting of someone in terms of new subsection 45E (6), but which person has no decision-making capacity (subsection 45E (7))?
2.10 Section 16

Section 54 of the Act refers to any person who ”wilfully fails to report the conveyance of cash…”.  In this context the original onus of the reporting requirement in section 30 of the Act rested on the person.  However, the Amendment Bill in section 8 now amends section 30 of the Act to only report on demand.  It would appear that if the proposed “on demand” reporting requirement is implemented, section 54 of the Act should be amended accordingly. 

2.11 Section 19

This section amends section 58 of the Act to change “direction” to “directives”, which as noted before now form part of the statute.  
2.12 Section 22

The practical realities of inspectors trying to exercise their duties without prior arrangement at banks’ branches has already been noted.  Subsection 62A(c) and (d) could therefore present a challenge if they were to be applied in a narrow context against branch officials discharging their duties to their employers in good faith.

2.13 Section 23

The new fines provided for (up to R100m) for any person (individual or legal) would appear to be extremely excessive in relation to criminal penalties.

3. Conclusion

As noted above, this Bill ignores all the inputs from the private sector and the Money Laundering Advisory Council over the past 7 years concerning improvements to the Act, and given the Parliamentary programme going forward the Bill’s focus only on extended regulatory compliance and supervision is disappointing, and of serious concern.

We again thank the Committee for the opportunity to comment on the Bill, and request a time-slot during the public hearing to highlight certain issues, and to clarify any concerns for members.
Yours sincerely
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S G GROBLER

GENERAL MANAGER
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