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The Secretary to Parliament

c/o Mr. Bradley Viljoen

Committee Section

Parliament of the RSA

P.O. Box 15

CAPE TOWN

8000 
Email: bviljoen@parliament.gov.za
PER EMAIL & COURIER
5 May 2008
Your Ref

Mr Bradley Viljoen
Our Ref


Aneesa Kalla / Raksha Singh Semnarayan
Dear Mr Viljoen
Absa Bank Ltd submission on the Proposed Amendments to the Financial Intelligence Centre Act of 2001
Absa Bank Limited refers to the request for comments to the Financial Intelligence Centre Draft Bill, 2008 and would like to thank the Legislator for the opportunity to comment on this important piece of legislation. 

In amplification of the submissions previously advanced by Absa to the FIC, the following points of discussion and comment are raised for clarification prior to enactment of the Bill.

FIC Act only impliedly deals with the role of the supervisors as listed in the Schedule to the Act. The proposed amendments seek to increase the powers of the supervisory bodies without addressing the underlying concern regarding the inability of the supervisory powers to fulfil their function
· The Bill does not seek to address the incorrect reference to the existing supervisory bodies. By way of example, the Law Society of South Africa is nominated as a supervisory body notwithstanding the fact that the body that regulates the conduct of its members is in fact the provincial bodies. The inclusion of a body on the list of supervisors who does not have practical jurisdiction renders any powers conferred on such a body ineffective. There are further such examples on the list of supervisory bodies in the FIC Act.

· The Bill does not provide detail on the budgeting for the function by the supervisors, their powers in relation to the FI Centre, etc. This may have an affect on the supervisor’s ability to give effect to the duties imposed on them by the Bill. The FIC is elevated above industry regulators who have both knowledge and expertise in their respective sectors. This may create arbitrage.

· The Bill seeks to include the loosely regulated industries or non regulated organisations by making them subject to the supervisory role of the FIC. This added responsibility on the FIC Office has similarly not been catered for in that no provision is made for the number of businesses they will have to supervise, the necessary industry expertise of the various businesses, their budgeting, etc.

· Absa presents that a more appropriate mechanism to ensure active monitoring and enforcement of the supervisors is to revise the list and ensure that the list of supervisors is able to attend to their duties and have the relevant budgets to do so.

· Absa remains of the view that the additional function of the FIC as supervisor should be independent from the day to day activities of the FIC so as to avoid any misconception surrounding its dual roles.

The current FIC Act provides for enforcement of the Act by way or criminal sanction only
· Absa does not regard enforcement by way of criminal sanctions as ideal to deal with compliance related contraventions as it does not remedy the situation that initially led to the compliance failure.

· Administrative penalties accompanied by a remedial programme to correct any shortcoming identified is considered as a more effective deterrence measure.

· The Bill however provides for both criminal and administrative sanctions and it is not clear under which circumstances when either set of sanctions is likely to be applied. The implementation of the sanctions in its present form is likely to have litigious effect.

· The existence of multiple supervisory bodies that have equal jurisdiction in respect of an entity raises concern as to whether each such supervisory body may separately but in respect of the same conduct, sanction one organisation. The multiplicity of sanctions is contrary to the deterrence principle the sanction seeks to implement. Absa itself can be cited as an example in that the Group despite having a single policy for dealing with AML regulation is subject to supervision by four Supervisory Bodies i.e. the Financial Services Board, the South African Reserve Bank, the JSE Securities Exchange and the Registrar of Companies.

· Whilst the Bill seeks to introduce administrative penalties no limitation is pronounced on the value of such sanction. In the interests of transparency and reasonableness a maximum value of the penalty should be set.

· In terms of section 45C (7) the FIC imposed penalty is elevated to the level of a civil judgement of a Magistrates or High Court. Such action may be in contrast with the powers conferred on the courts of law.   

· Absa proposes the deletion of any reference to a criminal sanction and the insertion of administrative sanctions to ensure compliance.

· Absa proposes alternatively that administrative sanctions be the first form of sanction and that where ongoing contraventions are apparent that these be met with the appropriate criminal sanction.

Regulation and Issue of Directives

· The Bill gives the Directive the force of legislation when in fact it should we submit simply act as a guideline. The Directive is given the effect of a regulation without the required Ministerial adjudication. This could result in Constitutional Court challenges. 

· The Bill is silent on whether any consultation will occur prior to a finding of non-compliance with a Directive. It is apposite to bear in mind that non compliance carries with it significant sanction. Such provision would, we submit, fall foul of the rules of natural justice.

· The Bill is silent on any control mechanism relating to the issue and publication of a Directive – the FIC is given the exclusive jurisdiction to pronounce on a Directive without any supervising authority pronouncing on the content or validity thereof.

Privileged and confidential information

· Section 45 of the Bill makes provision for the inspection and seizing of any documents.

· The use of the word “any” renders the seizure wider then the ambit of the Act. 

· The section is silent on the duty of secrecy an institution owes its clients.

· The Bill is silent on the retention of privilege of documents.

· The Bill makes provision for an inspector to place in the public domain any documentation seized which could result in the publication of privileged and confidential documents.

· The section grants an inspector the authority to enter and inspect any premises the inspector reasonably believes should be subject to such search and seizure. Notwithstanding the reference to reasonableness and an implied objective test the section states that no warrant is required for purposes of an inspection. By obviating the need for a warrant the clause overrides the objective investigation required in the test for reasonableness. Such a contradiction removes a check and balance system prior to an inspection occurring. 

· Absa proposes that, as evident in other legislation, that the power to enter and seize documents of an institution be subject to a warrant. This will ensure that the underlying belief requiring the inspection is subject to the objective test of reasonableness as required by the Act.

Costs of inspection

· The Bill makes provision for the costs of an inspection to be recovered from the institution it is inspecting. No limitation is placed on what such costs may include or the maximum costs that may be recovered.

· The costs of conducting such inspections which include inspection of data, etc are likely to be high and be prohibitive to small or medium enterprises. 

· The Bill is silent on the accountability of and use of discretion by inspectors. 

· Absa proposes that the recovery of the costs of an inspection should only be levied where the accountable institution is proved to be grossly negligent in meeting its FICA obligations.

Tax numbers

· One of the primary aims of FICA is ensure greater tax compliance. This resulted in the inclusion of a clause calling for the relevant client’s tax numbers.

· An exemption currently exists that obviates the need to comply with this section

· The exemption has not been repealed thus ensuring the non realisation of this aim of the Act. Absa submits that this Bill may be an opportunity to implement the requirement.

Conclusion

The Bill in its current form does not aim to combat crime it simply augments compliance obligations. It does not address the need for clarity of the old Act or the active deterrence of money laundering and terrorist financing. The issues highlighted above require active consideration by Parliament to ensure that the primary aim and purpose of the Act is not ignored. 

Absa Bank Limited once again wishes to express it’s gratitude to the Legislator for providing it with an opportunity to comment on this important piece of legislation and would like to congratulate the Legislator for conducting this process in a transparent and consultative manner.

Yours sincerely

________________________

Johannes Gouws
Group General Counsel
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