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SUBMISSION OF THE REGIONAL OFFICE OF UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES (UNHCR) ON THE DRAFT REFUGEE AMENDMENT BILL 2008 
1. Introduction

UNHCR welcomes the opportunity to comment on the draft Refugee Amendment Bill 2008. In particular UNHCR is satisfied with the consultative process adopted by the government of South Africa by soliciting the views of the United Nations High Commissioner for Refugees, the civil society and other members of the public. UNHCR has cooperated with the Department of Home Affairs in the process to amend the refugee legislation since 2006. We believe that the proposed amendments will indeed improve the lives of refugees and asylum seekers and make a real difference in the way the Department of Home Affairs is providing services to such persons. 

We note that significant changes are been proposed in the manner in which decisions relating to asylum would be taken at the appeal level. We also note that statutory powers that were previously vested in the reception officers have now been consolidated into the powers of the refugees’ status determination officers. These two changes are fundamental and have human and financial as well as accountability implications for the Department. 
We have noted the harmonization of the Refugees Act 1998 with international instruments to which South Africa is a State Party.  We have also noted the efforts to consolidate the appeal processes and streamline the institutions dealing with refugees.
2. Comments on the Bill

Section 2A(f)
· UNHCR  is concerned that applying the Refugees Act in compliance with the Immigration Act may in certain cases conflict with the protection that section 2 seeks to provide on refugees and asylum seekers. In particular, UNHCR is concerned that the protection against forcible return may be compromised for asylum seekers without any fault fail to report to refugee reception offices within 14 days in terms of section 23 of the Immigration Act 2002. 

· UNHCR would prefer that the wording of the former section 6(1) (a-e) be maintained in section 2A. 

Provisions relating to sub subsection (f) are catered for under section 36 of the Act. What section 2A (a-e) intends to do is apply international law in interpreting the Refugees Act.. 
RECOMMENDATION 

DELETE subsection 2A (f) 

Section 3(a)
· UNHCR welcomes the inclusion of gender related persecution as a ground for recognition as a refugee. However, given the wide meaning that UNHCR uses to define ethnicity or race, or membership of a particular social group, UNHCR proposes that the word tribe be deleted from the subsection as it is redundant. 
RECOMMENDATION 

Revise the grounds and delete the word tribe  
Section 3(b)

· UNHCR agrees with the proposed amendment as it is in line with the 1969 OAU Convention definition.

Section 3(c) 

· UNHCR has noted that in practice the Department has not applied the concept of derivative status as provided for under this subsection. Instead the Department has always required the spouses of recognized refugees to apply for asylum in their own right. While this practice is not unlawful, it has nonetheless led to undesired consequences. In some cases, it has led to situations whereby a husband is granted asylum while the spouse is rejected and thus creating a situation whereby the principle of the family unity is jeopardized. UNHCR wishes to bring this anomaly to the attention of the Department when regulations are drafted.
RECOMMENDATION 

UNHCR proposes that  section 38 should include a subsection in which regulations should provide in the manner in which spouses and dependants who are outside the country at the time the principal applicant applies for asylum, can be reunited in South Africa. This would give effect to the concept of derivative status envisaged under section 3(c). 
Section 4(1)(b)

· UNHCR agrees with the proposed amendment which brings the Refugees Act in line with the UN and OAU Conventions. 
Section 4(1)(d)

· UNHCR would endorse a proposal to include permanent residence in a foreign country as a ground for refusing to grant refugee status to an asylum seeker.
· But UNHCR is aware of many situations where a person who is recognized as a refugee in a foreign country is obliged to leave such country on security related grounds or protection related grounds. In such cases, the Executive committee of UNHCR has encouraged states to look into merits of each individual case before excluding refugees from asylum.  UNHCR therefore does not support the exclusion of people who have been recognized in other countries without looking into the merits of their claims. UNHCR would, however, advocate for the Department to fast track such applications.
RECOMMENDATION 

Delete the words is recognized as a refugee, in subsection (d).
Section 5(c):

· UNHCR endorses the proposal to de register any refugee who acquires permanent residency status or who becomes a citizen of the Republic or of other country.
Section 8

· UNHCR is aware that training is one of the areas that the Department should be looking into seriously. Training was provided for under the section 8(3) of the Refugees Act 1998. UNHCR is of the view that training of officials dealing with refugees should be retained in the Act. Capacity building in form of training is important and we believe that it should be provided for.

Section 8C

· UNHCR is of the view that the Act must provide for procedures for determining appeals on emergency basis. In such cases the quorum of the Authority should be reduced to one legally qualified member appointed by the Chairperson of the Refugee Appeal Authority. Given the existence of the refugee reception offices in the country, the Act should provide the possibility of the regional refugee appeal authorities in order to avoid backlogs at appeal levels. 
· Currently the Appeal Board has very few members and a huge backlog of applications. Maintaining a quorum of three members would also require substantial increases in the number of the Appeals Authority.

RECOMMENDATION 

(a) Section 8C(2)  should be amended to include appeals to be determined by less than three members in cases of urgency, particularly where such procedures may be necessary in order to protect  an asylum seekers from forcible deportation.
(b)  The possibility of establishing Regional Appeals Authorities should be explored in order to deal with the huge backlogs of applications.

Section 21

· UNHCR has noted the proposal to scrap the statutory powers of refugee reception officers and consolidating such powers into the status determination officers.  UNHCR believes that the number of RSDO must be increased substantially to deal with applications. Accountability of such officers is a critical matter which must be provided for.
Section 21B

· UNHCR is concerned that the concept of good spousal relationship may oblige the Director General and his staff to infringe upon the Constitutional rights of refugees and asylum seekers to privacy and dignity. In fact the proposed amendment may lead to abusive or exploitative relationship between refugees and asylum seekers and third parties. It could also affect refugee women or women in specific manner. While UNHCR understands the need to guard against marriages of convenience, this government interest should be weighed against the equally important protection to human dignity and privacy that is guaranteed under the Constitution. Reference to good faith spousal relationship is problematic and as it violates the provisions of sections 10, and 14 of the Constitution of the Republic of South Africa, 1996.  
RECOMMENDATION 

(a) The proviso to section 21B offends the Constitution and should be deleted.
Section 21B(5)
· There is a potential conflict with subsection (3) in cases where a person has been granted refugee status under the Act. 

Section 22(1) 

· The RSDO role as a queue manager detracts such a person from performing the functions of determining refugee status. The RSDO should concentrate on deciding applications and not referring asylum seekers to appointed officers.
RECOMMENDATION 

Revise the subsection to relieve the RSDO of the administrative issues such as queue management.
Section 22(3)
· UNHCR is of the view that given the realities on the ground, the standard period of renewal of permits should be clearly spelt out in the Act. For example a six months period may be provided for initial period and another six months for renewal but the permit should not be valid for more than two years. The Act should oblige the Department to determine applications within a statutory period of one year. Presently, the renewal of permits is left to the utter discretion of officers. 
Section 22(7)
· The offence is covered under the new section 37

RECOMMENDATION 

(a) Provide for the period within which a refugee claim must be determined by the RSDO.

(b) Provide for specific duration of renewal of asylum permits, UNHCR proposes a period of six months as reasonable time.
(c) Delete subsection 22(7)

Section 24 (4)
· UNHCR notes that elaborate procedure is provided for a person who has lodged an abusive claim. Such a person must be dealt without any delays at all stages including at appeal level. However, there is no corresponding provision to enable or oblige the Refugees Appeals Authority to determine such appeals without a delay.  In the mixed migratory movements into South Africa, dealing with abusive or fraudulent claims should be given a priority.  The Appeals Authority should be obliged by the Act to deal with such appeals expeditiously. 
RECOMMENDATION 

(a) Provide for accelerated manner to deal with abusive and fraudulent claims.
Section 24A (5)

· UNHCR believes that section 24A(5) is not clear on the purpose it intends to achieve. Normally if there are new elements brought up at appeal level, the Appeals Authority should refer the matter to the RSDO to determine the matter instead of dealing with the applicant under the Immigration Act, which does not provide for any further procedures in relation to the claims for asylum. 

RECOMMENDATION 

(a) UNHCR recommends deleting the words in terms of the Immigration Act which appears under the subsection and substituting with
(b) the words in terms of this Act 

Section 27
UNHCR believes that this is crucial section. UNHCR is also aware that access to health services is an important right under the Constitution which was specifically provided for under section 27(g). Including this right would also help clarify the legal position of institutions that provide health services to refugees in view of section 37 (e) which creates a crime for any person providing assistance to persons to receive public services which they are not entitled to. UNHCR argument is that providing for such right improves the protection and assistance of refugees.
RECOMMENDATION 

(a) UNHCR proposes that the right to primary education and access to public health should be retained in the new section 27. In other words the former section 27 (g) should be restored.
(b)  UNHCR proposes that the right to study to be included.

Section 27A (a)
· UNHCR reiterates the need to have definitive duration for the asylum seeker permit in order to curb abuse and allow asylum seekers to lead more or less a normal life and reduce the administrative work of constantly renewing the permits. This recommendation has also been made under section 22  above.
Section 30

· UNHCR has several concerns related to documentation of refugees generally. Apart from the intrinsic value of the documents issued to refugees, the duration of such documents has been one of the most limiting factors to refugees’ integration in the community. If at all the refugee documents should have any limitation of duration, then UNHCR proposes that the minimum period of validity of a document be three to five years.  This will remove a lot of current bureaucratic work related to renewals of documents every after two years. This will also enable refugees to have travel documents of longer duration.
RECOMMENDATION 

(a) UNHCR proposes that the validity of documents issued to refugees be of the period of not less than three years and preferably of five years.

(b) UNHCR proposes that the documents issued to refugees should be aligned with other documents legally issued to foreigners in the country.

Section 37
UNHCR is of the view that offences created differ in seriousness and thus should attract different sentences. A revision of this section is necessary in order to provide for appropriate sentence for an offence based on the gravity of the crime.
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