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Cape Town

Dear Mr Cassim,

COMMENTS ON THE CHILD JUSTICE BILL

1. 	The South African Police Service as a member of the Inter-sectoral Child Justice Steering Committee (ISCCJ) has commented on the Child Justice Bill and have made a number of proposals to the Department of Justice and Constitutional Development in this regard.

2. 	The South African Police Service welcomes the introduction of the new Child Justice Bill insofar as it provides for a separate and comprehensive framework within which children, who are in conflict with the law, are to be dealt with.  The Bill establishes a legal framework for diversion and the expansion of restorative justice, principles which are fully supported by the South African Police Service.

2. 	The comments set out below focusses on the broad principles contained in the Child Justice Bill and the implications thereof on the Police Service.  Our comments are limited to issues which may pose practical problems for the Service and our comments must therefore be evaluated in this light.

3. 	Comments on the Bill
3.1. 	Clause 7 - Manner of dealing with child below 10 years of age
Clause 7(1) of the Bill provides that a police official who has reason to believe that a child is suspected of having committed an offence and who is below the age of 10 years, may not arrested the child and must immediately but not later than 48 hours, take such child to the child’s home and if the child does not have a home, to a placement facility and must inform a probation officer, as prescribed.  
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This provision is unnecessarily prescriptive and does not provide for the different scenarios that may be encountered by a police official, for example: Why should it be necessary for a police official to “take such child to the child’s home” if the parents of the child are present at the place where the child is found.  In such a case, the police official will merely hand over the child to the parents of the child.  

In view of the above, it is recommended that the clause be amended as follows:
“Where a police official has reason to believe that a child is suspected of having committed an offence is below the age of 10 years, he or she may not arrested the child, and must immediately but not later than 48 hours [take such child to the child’s home and if the child does not have a home, to a placement facility] hand over such child to his or her parents or an appropriate adult and must inform a probation officer, as prescribed.”

 3.2 	Clause 12 - Responsibility of police official where age of child is uncertain
Clause 12 determines that if a police official is uncertain about the age of a person suspected of having committed an offence, but has reason to believe that the person’s age would render him or her subject to this Act, the police official must treat such person as a child, with due regard to the provisions of the Act, until the determination of that person’s age at a preliminary inquiry or child justice court.  

It is often encountered in practice that persons who are 19 years or older, claim to be children.  Especially if such person is of a small built, it is often almost impossible for the police official to determine with any degree of certainty, whether such person is a child or not.  According to the present wording of clause 12, the police official would have to treat the person as a child until the determination of his or her age.   
This may create a situation where such a person who has been arrested will have to be detained with children.  

In order to address this problem, it is suggested that clause 12 be amended by replacing the words “until the determination of that person’s age at the preliminary inquiry or child justice court”, with the following words: “until a probation officer or medical practitioner has expressed an opinion on whether the person is a child or an adult or until the determination of that person’s age at the preliminary inquiry or child justice court whereafter the police official must treat such person in accordance with the opinion or determination.”  

3.3 	Clause 18 - Arrest
Clause 18(1) read with clause 11 provides that a child may not be arrested for an offence referred to in Schedule 1 of the Bill, unless —
(a) 	there are compelling reasons justifying the arrest; or
(b) 	the offence is in the process of being committed.

It is recommended that clause 18(1)(a) be revised to read as follows: 
“a police official has reason to believe that the child —
(i) 	does not have a fixed residential address;
(ii) 	will continue to commit offences unless he or she is arrested; or
(ii) 	poses a danger to any person; or”

3.4 	Clause 28 - Protection of children detained in police custody
Clause 28(3) provides that the station commissioner of every police station must keep a register in which the prescribed details regarding the detention in police cells of all children must be separately recorded.  

The South African Police Service currently records all information regarding every person in police custody and in detention in police cells in an official register as determined by the National Commissioner (the Custody Register).  Entries in this Register regarding children below the age of 18 years, are required to be recorded in red ink so as to ensure that such entries stand out and are clearly visible even at a first glance. 

Processes are underway to have the Custody Register kept on computer at all police stations.  Once this process is completed, the entries will be electronically recorded in such a manner that it will be clear which of the detainees are children and which are adults.  In view of this, it is suggested that clause 28(3) be amended by replacing the word “separately” (at the end of the clause) with the following: “in such a manner that entries regarding the detention of children are clearly distinguishable from entries relating to the detention of adults.”

3.5 	Clause 95 - Regulations, directives, national instructions, policy framework and register
Clause 95(6) determines that the National Commissioner must, in consultation with various other Directors-General, issue national instructions regulating several issues.  To require that the National Commissioner must act in consultation with the other Directors-General means, that the National Commissioner must obtain the agreement of the other Directors-General before National Instructions can be issued. The Service is of the opinion that the clause should be amended to provide that the National Commissioner may issue the Instructions after consultation with the other Directors-General.  After all, the National Commissioner will ultimately have to account for the implementation of the legislation by the South African Police Service.  

If you need any further information you are welcome to contact this office.

Kind regards



Signed                                        	   ASST COMM
ACTING DIVISIONAL COMMISSIONER:
LEGAL SERVICES: 
T GELDENHUYS


