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SUBMISSIONS TO THE SELECT COMMITTEE ON SECURITY AND CONSTITUTIONAL AFFAIRS REGARDING THE 2007 JUDICIAL SERVICE COMMISSION AMENDMENT BILL BEFORE THE NATIONAL COUNCIL OF PROVINCES
SUBMITTED ON BEHALF OF AVUSA LIMITED

1. Introduction

The Judicial Service Commission Bill ("the Bill") aims to amend the Judicial Service Commission Act, 1994 ("the Act") to establish the Judicial Conduct Committee ("the Committee") to receive and deal with, inter alia, complaints about judges; to provide for a Code of Judicial Conduct which will serve as the prevailing standard of judicial conduct to which judges must adhere; to provide for procedures for dealing with complaints about judges; to provide for the establishment of Judicial Conduct Tribunals to inquire into and report on allegations of incapacity, gross incompetence or gross misconduct against judges; and to provide for related matters.
Part I of Chapter 2 of the Bill establishes the Committee to receive, consider and deal with complaints about judges.  Parts III and IV of Chapter 2 of the Bill deal with the proposed procedure for hearing complaints against judges by the Chairperson of the Committee ("the Chairperson"), the Committee itself, or the Tribunal contemplated in clause 19 or the Bill.  These procedures are summarized below.
Avusa Limited ("Avusa") is the publisher of, amongst other titles, the Sunday Times, The Times, Sowetan, Sunday World, Business Day, Financial Mail, The Herald, Weekend Post, Daily Dispatch, Saturday Dispatch and I-Net Bridge.  Avusa – whose newspapers are the eyes and ears of the public – submits that formal hearings into judicial misconduct should be conducted in public.  The Bill does not provide for public hearings at any stage of its envisaged processes in dealing with complaints against judges.  We submit that this is unconstitutional.  
At bedrock, these submissions go to the fact that hearings into judicial misconduct and incompetence are a matter of clear public interest, involving the consideration by a public body of the conduct and possibly the fitness for office of a senior public official.  The manner in which the Judicial Service Commission ("the JSC") deals with a complaint is itself a matter of public interest.  
In that context, we submit that a number of propositions lead compellingly to the conclusion that the public should be granted access to formal hearings into complaints against judges (see below).  The three broad propositions are the following:

the JSC is an organ of State.  The constitutional values of openness, transparency and accountability ("the openness principle") require that at least at the formal stages of its enquiries into the conduct of judges, it should conduct its proceedings in public;

the principle of openness is buttressed by the principle of open justice, which requires that, unless exceptional circumstances apply, members of the public (including the media) must be granted access to public inquiries including hearings concerning judges' conduct; 
the media's constitutional right to freedom of expression enshrined in section 16 of the Constitution of the Republic of South Africa Act, 1996 ("the Constitution"), and the correlative right of the public to receive information on matters of public interest, require that the media have access to at least the formal stages of proceedings of the JSC in regard to complaints against judges;

it is in the interests of the administration of justice that these proceedings should be conducted in an open manner, in order that public confidence in the judiciary is not undermined.

These submissions are structured as follows.  In the next section, we examine the procedures set out in the Bill for the consideration of complaints against judges, the sanctions that may be imposed, and how the process of appeals from decisions works.  Notably absent at any stage of these procedures is the right of the public and the media to attend and report on the proceedings.  We then submit that the principles of openness and transparency, the right to freedom of expression, and the interests of the administration of justice, lead inexorably to the conclusion that, at least at certain stages of the complaints process against judges, proceedings should be open to the public.  This proposition is also supported by foreign jurisprudence.  
1. The framework for considering complaints against judges under the Bill
Procedures for considering complaints

In terms of clause 14 of the Bill, any person ("the complainant") may lodge a complaint about a judge ("the respondent") with the Chairperson.  There are three categories of complaints.  Each is subjected to a distinct and complex procedure:
First, essentially frivolous or defective complaints may be summarily dismissed by the Chairperson or the Head of Court designated in terms of clause 14(2) to deal with the complaint (clause 15).  
Secondly, the Committee may recommend the appointment of a Tribunal in respect of impeachable complaints (clause 16).  
Thirdly, the Chairperson or a member of the Committee may inquire into serious, non-impeachable complaints (clause 17).  
We explain these types of complaints further below.
In terms of clause 14(4) of the Bill, the grounds upon which any complaint against a judge may be lodged are any one or more of the following:

incapacity giving rise to a judge's inability to perform the functions of judicial office in accordance with prevailing standards, or gross incompetence, or gross misconduct (as envisaged in section 177(l)(a) of the Constitution, "impeachable conduct");

any wilful or grossly negligent breach of the Code of Judicial Conduct (to be drafted by the Chief Justice in consultation with the Minister for Justice and Constitutional Development pursuant to clause 12 of the Bill), including any failure to comply with any regulation made by the Minister in consultation with the Chief Justice regarding the register of judge's registrable interests (contemplated in clause 13 of the Bill);

accepting, holding or performing any office for profit or receiving any fees, emoluments or remuneration or allowances in contravention of clause 11 of the Bill (which prohibits judges from, inter alia, holding any other office for profit or receiving fees, emoluments or allowances apart from their salaries);

any wilful or grossly negligent failure to comply with any remedial step contemplated in the Bill (see below); and

any other wilful or grossly negligent conduct that is incompatible with or unbecoming the holding of judicial office, including any conduct that is "prejudicial to the independence, impartiality, dignity, accessibility, efficiency or effectiveness of the courts".

Frivolous and defective complaints (decided by the Chairperson of the Committee) ("frivolous complaints hearings")
In terms of clause 15(2) of the Bill, a complaint must be dismissed if it:

does not fall within the parameters of any of the grounds set out in clause 14(4) as set out above;

does not comply substantially with the provisions of clause 14(3) (relating to the manner in which a complaint is to be lodged);

is solely related to the merits of a judgment or order;

is frivolous or lacking in substance; or

is hypothetical.

If the Head of Court designated is of the view that the complaint should not be dismissed, he or she must refer the complaint to the Chairperson to be dealt with in terms of clauses 16 or 17 of the Bill.

If a complaint is dismissed, the Chairperson must inform the complainant of the reasons for this, and of the right of appeal (see below).

Serious, non-impeachable complaints (decided by the Chairperson) ("Chairperson hearings") 
If the Chairperson is satisfied that, in the event of a valid complaint being established, the appropriate remedial action will be limited to one or more of the remedial steps (see below, "remedial steps"), or in the event that a complaint has been referred to the Chairperson for consideration by either a Head of Court or the Committee as contemplated in the Bill, the Chairperson or a member of the Committee designated by the Chairperson must inquire into the complaint in order to determine the merits of the complaint (clause 17(1) of the Bill).
If the Chairperson or member concerned is satisfied that there is no reasonable likelihood that a formal hearing on the matter will contribute to determining the merits of the complaint, he or she must, on the strength of the information obtained by him or her:

dismiss the complaint;

find that the complaint has been established and that the respondent has behaved in a manner which is unbecoming of a judge, and impose any of the remedial steps on the respondent; or

recommend to the Committee to recommend to the JSC that the complaint should be investigated by a Judicial Conduct Tribunal ("a Tribunal") (clause 17(4) of the Bill).

If, however, the Chairperson or member concerned is of the opinion that a formal hearing is required in order to determine the merits of a complaint, he or she must determine a time and a place for the formal hearing (clause 17(5) of the Bill).

Upon the conclusion of the formal hearing the Chairperson or member concerned may dismiss the complaint; find that the complaint has been established and that the respondent has behaved in a manner which is unbecoming of a judge, and impose any of the remedial steps on the respondent; or recommend to the Committee to recommend to the JSC that the complaint should be investigated by a Tribunal (clause 17(6) of the Bill).
Any one or a combination of the following remedial steps may be imposed in respect of a respondent found guilty by the Chairperson under an inquiry into serious non-impeachable conduct (clause 17(8) of the Bill):
apologising to the complainant, in a manner specified;

a reprimand;

a written warning;

any form of compensation;

appropriate counselling;

attendance of a specific training course;

any other appropriate corrective measure.
Impeachable complaints (heard by the Tribunal) ("Tribunal hearings")

If the Chairperson is satisfied that, in the event of a valid complaint being established, it is likely to lead to a finding by the JSC of impeachable conduct, the Chairperson must refer the complaint to the Committee in order to consider whether it should recommend to the JSC that the complaint should be investigated and reported on by a Judicial Conduct Tribunal ("a Tribunal") (clause 16(1) of the Bill).  

At the relevant meeting of the Committee, it must consider whether the complaint if established will prima facie indicate impeachable conduct, whereupon the Committee may refer the complaint to the Chaiperson for an inquiry (see below), or recommend to the JSC that the complaint be investigated by the Tribunal (clause 16(4) of the Bill).  

Whenever it appears to the JSC on account of a recommendation by the Committee (see above) or on any other grounds, that there are reasonable grounds to suspect that impeachable conduct has occurred, the JSC must request the Chief Justice to appoint a Tribunal (clause 19(1) of the Bill).

The objects of a Tribunal are to inquire into allegations of impeachable conduct against a judge by collecting evidence; conducting a formal hearing; making findings of fact; and making a determination on the merits of the allegations.  The Tribunal is then required to submit a report containing its findings to the JSC (clause 26 of the Bill).  

The JSC must consider the report of the Tribunal at a meeting, at which it must also consider any written submissions of the respondent ("the JSC meeting").  The JSC must make a finding in regard to whether the respondent has engaged in impeachable conduct.  This finding must be submitted to the Speaker of the National Assembly (clause 20(4) of the Bill).  The JSC may also find that, although the respondent is not grossly incompetent, he or she should attend a specific training or counseling course or be subjected to any other corrective measure.  The JSC may further find that though not guilty of gross misconduct, the judge is guilty of such misconduct as to warrant the imposition of the remedial steps (clause 20(5)).

Significantly, the Bill provides that a hearing of a Tribunal may be attended only by the respondent and the complainant, their respective legal representatives, any person subpoenaed or called as a witness by the respondent, and any other person whose presence the Tribunal considers to be necessary or expedient (clause 29).

Appeals (decided by the Committee) ("appeals")
In addition to the complex procedure set out above in regard to the three different categories of complaints, the Bill also provides for appeals against adverse decisions by the complainant or the respondent. 
A complainant who is dissatisfied with a decision to dismiss a complaint on the grounds that it is frivolous or defective, or a complainant or respondent who is dissatisfied with a finding (or, in the case of the respondent, the sanction) of the Chairperson, may, within one month after receiving notice of that decision, appeal to the Committee in writing against that decision, specifying the grounds for the appeal, and the Committee must hold a meeting in this regard after receiving the written submissions of the complainant and the respondent (clause 18 of the Bill).

The Bill does not contain provisions permitting the public, and a fortiori the media, to be in attendance to witness and report any of the meetings or hearings referred to in the Bill.  The Bill does not envisage that any of the frivolous complaints hearings, the Chairperson hearings, or the Tribunal hearings will be held in public.  In fact, clause 29 of the Bill makes it plain in relation to the Tribunal hearings that these may not be attended by the public (unless, arguably, the Tribunal considers such presence to be "necessary or expedient": clause 29(1)(g) of the Bill).  We submit that the failure to provide for public scrutiny in respect of all the hearings save the frivolous complaints hearing (where we accept that the public's right to know is attenuated) renders the Bill unconstitutional in this respect.  We refer to these hearings – the Chairperson hearings, the Tribunal hearings, the JSC meeting and the appeals – collectively hereafter as "the formal hearings".  In this regard, we submit that the Bill fails to comport with the constitutional requirement of openness, the constitutional principle of open justice, the constitutional right to freedom of expression and of the media, and undermines the administration of justice.  
In addition to what amounts to an absolute ban on the public attending any of the hearings contemplated in the Bill, clause 29(2) of the Bill states that a person may not disclose to any other person "the contents of a book, document or other object in the possession of a Tribunal or the record of any evidence given before a Tribunal, except to the extent that the Tribunal President, in consultation with the Chief Justice, determines otherwise".  A person who is found to have acted contrary to this provision is liable to a fine and/or to imprisonment for a period not exceeding five years (clause 34(1)(d)).

This criminal offence compounds the secrecy that the Bill accords to hearings into allegations against judges.  Not only may the public and the media not attend and report on the hearings, but in the event that, for instance, the record of evidence of Tribunal proceedings legitimately comes into their possession, the contents of this record may not be disclosed to the public even if significant issues of public interest are engaged, on pain of a criminal conviction and a possible jail sentence.  In addition to violating the principles of openness and open justice, and undermining the administration of justice, we submit that clause 29(2) of the Bill constitutes an unconstitutional prohibition on publication that cannot be justified in an open and democratic society.  

In the next section, we first discuss the openness principle and the open justice doctrine that buttresses it.  We then turn to consider the right to freedom of expression and the media.  Finally, we briefly advert to how the secrecy that the Bill envisages for proceedings of the JSC, the Committee, and the Tribunal, harms rather than fosters the proper administration of justice.  
2. The openness principle

Openness is an underlying value of the Constitution.  Thus section 1(d) provides that the Republic of South Africa is one democratic state founded upon a number of values, including "a multi-party system of democratic government, to ensure accountability, responsiveness and openness".

The openness principle permeates the provisions of the Constitution.  For instance:

section 34 provides that "[e]veryone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum";

section 41(1)(c) provides that all organs of State must "provide effective, transparent, accountable and coherent government for the Republic as a whole";

section 59(1)(b) states that the National Assembly "must conduct its business in an open manner, and hold its sittings, and those of its committees, in public" (see also section 188(1) in relation to provincial legislatures);

section 59(2) provides that the National Assembly "may not exclude the public, including the media, from a sitting of a committee unless it is reasonable and justifiable to do so in an open an democratic society" (see also section 188(2) of regarding provincial legislatures);

section 182(5) states that any report issued by the Public Protector must be open to the public unless exceptional circumstances require that it be kept confidential;

section 188(3) states that the Auditor-General's reports must be made public; and
section 195(1)(g) requires that the public administration of the Republic must foster transparency by providing the public with "timely, accessible and accurate information" (this obligation applies to all organs of State: section 195(2)).

The constitutional openness principle is also reflected in important legislation enacted pursuant to the Constitution.  For example, the Promotion of Access to Information Act, 2000 states in its preamble that the system of government in South Africa before 27 April 1994 "resulted in a secretive and unresponsive culture in public and private bodies which often led to an abuse of power and human rights violations".  The preamble continues that the Act is enacted to "foster a culture of transparency and accountability in public and private bodies".

A further illustration of the openness principle is the Promotion of Administrative Justice Act, 2000, which provides in its preamble that the legislation is necessary in order to "create a culture of accountability, openness and transparency in the public administration or in the exercise of a public power or the performance of a public function".

The openness principle results, we submit, in a general presumption that the proceedings of public bodies should be open, transparent and accountable to the public.  The proceedings of public bodies should not take place in private unless there are exceptional reasons to justify this departure from the general rule.  See eg Moldenhauer v Du Plessis and others 2002 (5) SA 781 (T) at 791-3 (rejecting the argument that misconduct proceedings of the Magistrate's Commission should be held in camera). 
The status of the JSC

Section 178(1) of the Constitution recognises the existence of the JSC.  Section 178(4) of the Constitution provides that the JSC "has the powers and functions assigned to it in the Constitution and national legislation".  Section 178(6) of the Constitution provides that the JSC "may determine its own procedure, but decisions of the JSC must be supported by a majority of its members".  

The national legislation that presently regulates the functions of the JSC is the Act.  It is trite that the JSC is a public body that exercises public functions in terms of the Constitution and tha Act  (cf Inkatha Freedom Party & Another v Truth and Reconciliation Commission & Others 2000 (3) SA 119 (C) at p131, where Davis J held that the Truth and Reconciliation Commission clearly formed part of the "State").  In this regard "organ of State" is defined in section 239 of the Constitution as "any other functionary or institution … exercising a power or performing a function in terms of the Constitution … or … exercising a public power or performing a public function in terms of any legislation".  

The significance of the categorisation of the JSC as an "organ of State" is that constitutional obligations – and particularly the openness principle – bind the JSC.  In particular, the general presumption is in our submission that the formal hearings that the Bill envisages will be conducted by the JSC (via the Committee) or by a Tribunal (which will clearly also be a public body) should be open to the public.  In the next section, we consider the specific constitutional obligations and rights upon which Avusa relies in support of its contention that the public should be granted access to at least the Chairperson and Tribunal hearings as well as to appeals to the Committee and to the JSC's meeting to discuss the findings of a Tribunal.  In particular, it is argued that the open justice principle, the constitutional right to freedom of expression, and the interests of the administration of justice, buttress the openness principle.  
The open justice principle

The openness presumption is strengthened by the open justice principle where the JSC is considering matters of a disciplinary or similar nature, such as envisaged in the Bill.

The rationale for the principle was articulated in the seminal House of Lords decision in Scott v Scott [1913] AC 417 at 447 (approving the rationale of Jeremy Bentham):
"Publicity is the very soul of justice.  It is the keenest spur to exertion and the surety of all guards against improbity.  It keeps the judge himself, while judging, under trial."

The open justice principle was recognised in the South African common law even before the enactment of the Constitution (see eg Botha v Minister van Wet en Order en Andere 1990 (3) SA 937 (W)), and has recently been sanctioned by the Constitutional Court in S v Mamabolo 2001 (3) SA 419 (CC) at paras 28 and 29:

"Since time immemorial and in many divergent cultures it has been accepted that the business of adjudication concerns not only the immediate litigants but is a matter of public concern which, for its credibility, is done in the open where all can see.  Of course this openness seeks to ensure that the citizenry know what is happening, such knowledge in turn being a means towards the next objective: so that the people can discuss, endorse, criticise, applaud or castigate the conduct of their courts and, ultimately such free and frank debate about judicial proceedings serve more than one vital public purpose.  Self-evidently such informed and vocal public scrutiny promotes impartiality, accessibility and effectiveness, three of the more important aspirational attributes prescribed for the judiciary by the Constitution ….

However, such vocal public scrutiny performs another important constitutional function.  It constitutes a democratic check on the judiciary.  The judiciary exercises public power and it is right that there be an appropriate check on scuch power" (our emphasis).

See further S v Geiges (25 May 2007; Northern Gauteng High Court)  For equivalent foreign law, see Richmond Newspapers Inc v Virginia 448 US 555 (1980) at 570-2; Edmonton Journal v Attorney General for Alberta, Attorney General of Canada and Attorney General of Ontario [1989] 2 SCR 1326, 64 DLR (4th) 577.

The most obvious application of the principle is to courts.  However, we submit that having regard to the underlying reasons for the principle, as a matter of principle and logic it also has broader application to other adjudicative bodies.

The inherent danger to constitutional democracy of closed judicial proceedings was recently recognised by the Constitutional Court in the case of Shinga v The State 2007 (5) BCLR 474 (CC) at para 25:
"Closed court proceedings carry within them the seeds for serious potential damage to every pillar on which every constitutional democracy is based ….
Seeing justice done in court enhances public confidence in the criminal justice process and assists victims, the accused and the broader community to accept the legitimacy of that process.  Open courtrooms foster judicial excellence, thus rendering courts accountable and legitimate.  Were criminal [matters] to be dealt with behind closed doors, faith in the criminal justice system may be lost.  No democratic society can risk losing that faith.  It is for this reason that the principle of open justice is an important principle in a democracy."
The Shinga Court affirmed the adoption of the open justice principle in South African Broadcasting Corporation Limited v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC) at paras 31 and 32:
" ... open justice is observed in the ordinary course in that the public are able to attend all hearings.  The press are also entitled to be there, and are able to report as extensively as they wish and they do so. 

Courts should in principle welcome public exposure of their work in the courtroom, subject of course to their obligation to ensure that proceedings are fair.  The foundational constitutional values of accountability, responsiveness and openness apply to the functioning of the judiciary as much as to other branches of government.  The values underpin both the right to a fair trial and the right to a public hearing (i.e. the principle of open courtrooms).  The public is entitled to know exactly how the judiciary works and to be reassured that it always functions within the terms of the law and according to the time-honoured standards of independence, integrity, impartiality and fairness."
In Edmonton Journal v Attorney General for Alberta, Attorney General of Canada and Attorney General of Ontario [1989] 2 SCR 1326, 64 DLR (4th) 577, the Supreme Court of Canada pointed out a further relevant reason for the open justice principle:

"It is also worth noting that there is an important educational aspect to an open court process.  It provides an opportunity for the members of the community to acquire an understanding of how the courts work and how what goes on there affects them." (at para 21)
And the Canadian Supreme Court has again recently emphasised the open justice principle in Named Person v Vancouver Sun 2007 SCC 43 at para 1:
"Information is at the heart of any legal system …. In any truly democratic society, courts are expected to be open and information is expected to be available to the public."

We submit that the underlying reasons for the open justice principle are applicable to the formal hearings envisaged in the Bill.  The Bill condones secret adjudications of complaints against judges.  This secrecy undermines the principle that adjudicators should be accountable and that members of the public should be informed of how the adjudicative process works.  Moreover, members of the public cannot engage in participative democracy by discussing and debating the allegations against judges in an informed manner.  The secrecy that permeates the Bill in this respect collides squarely with the open justice pronouncements that the Constitutional Court has been at pains to articulate in its recent jurisprudence.  
Insofar as it may be asserted that the judge's privacy may be impacted upon, we submit that this cannot constitute a legitimate basis for restricting the openness of the proceedings.  In this regard, the decision in Prinsloo v RCP Media Ltd t/a Rapport 2003 (4) SA 456 (T) is instructive.  The applicants argued that the hearing of their application should take place in camera because of the salacious nature of the facts of the case, and their right to privacy.  Van der Westhuizen J held:

"Intimate personal details are often disclosed in court rooms in front of members of the public and the media.  This is unfortunate for the individuals involved, but their privacy is in such cases outweighed by values such that courts in a democratic country function with transparency, so that any member of the public can see that justice is being done." (at 462)
3. The public's right to freedom of expression

Freedom of expression is protected by section 16(1) of the Constitution:

"Everyone has the right to freedom of expression which includes –

(a) freedom of the press and other media;

(b) freedom to receive or impart information or ideas …"

The importance of freedom of expression to an open and democratic society has been reiterated on numerous occasions.  In South African National Defence Union v Minister of Defence & Another 1999 (4) SA 469 (CC), the Constitutional Court stated at para 7:

"Freedom of expression lies at the heart of democracy.  It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally."

Freedom of expression of the public media is inextricably connected with the right of the public to information.  In Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) at para 22, the Constitutional Court stated as follows:

"The print, broadcast and electronic media have a particular role in the protection of freedom of expression in our society.  Every citizen has the right to freedom of the press and the media and the right to receive information and ideas.  The media are key agents in ensuring that these aspects of the rights to freedom of information are respected." 

The significance of media freedom in a democracy was recognised by the House of Lords in McCartan Turkington Breen (A Firm) v Times Newspapers Ltd [2000] 2 All ER 913 (HL), in terms that bear repetition:

"In a modern, developed society it is only a small minority of citizens who can participate directly in the discussions and decisions which shape the public life of that society …  The majority cannot participate in the public life of their society … if they are not alerted to and informed about matters which call or may call for consideration in action.  It is very largely through the media … that they will be so alerted and informed.  The proper functioning of a modern participatory democracy requires that the media be free, active, professional and inquiring." (at 922)

The core of the right to freedom of expression is implicated where the media report on the conduct of public officials.  In the context of  cabinet ministers, the court in Mthembi-Mahanyele v Mail and Guardian Ltd and another 2004 (6) SA 329 (SCA) pointed out at para 65 and 66 that:
"Accountability is of the essence of a democratic State:  it is one of the founding values expressed in section 1(d) of our Constitution."
and

"The public has the right to know what the officials of the State do in discharge of their duties.  And the public is entitled to call on such officials, or members of Government, to explain their conduct."
We submit that these sentiments are also applicable to judges, who are also public officials.  In Argus Printing and Publishing Co Ltd and others v Esselen's Estate 1994 (2) SA 1 (A) Corbett CJ stated at 24-25:

"I also agree that Judges, because of their position in society and because of the work which they do, inevitably on occasion attract public criticism and that it is right and proper that they should be publicly accountable in this way … "
We therefore submit that our commitment to freedom of expression and the right to information compels the recognition of the crucial importance of reporting on the conduct of public officials, including judges (who are not accountable to the public through other mechanisms except through their judgments) – and on the conduct of enquiries in that regard.

Reporting on the conduct of a judge – whether or not it concerns his conduct as a judge – goes to the core of these rights.  The complaint by a member of the public may reflect on the judge's fitness for judicial office.  In Garrison v Louisana (1964) 379 US 64 at 77, the US Supreme Court held that "anything which might touch an official’s fitness for office" is a matter of public concern.

It is important to stress that it is not only the right of the media to report on the functioning of the JSC and the complaint against a judge that is in danger of being infringed if access to a hearing is denied; this will also infringe the corresponding right of the public to receive information on matters of public importance.  This right is expressly protected in section 16(1)(b) of the Constitution: Dotcom Trading 121 (Pty) Ltd t/a Live Africa Network News v King No and Others 2000 (4) SA 973 (C); South African Broadcasting Corporation Limited v National Director of Public Prosecutions and Others 2007 (1) SA 523 (CC).
Fair reporting on the formal hearings therefore goes to the heart of freedom of expression and the right to information in a democracy.  Restricting such reporting by banning public access and criminalising reporting of evidence, has the result that freedom of political speech is drastically curtailed.   

These submissions have even greater resonance in regard to the prohibition on the publication of, for example, the contents of the record of evidence in a Tribunal hearing, contained in clause 29(2) of the Bill.  This criminal prohibition cannot, in our view, be justified in an open and democratic society.  
The decision of the US Supreme Court in Landmark Communications Inc v Virginia 435 US 829 (1978) is directly on point in testing the constitutionality of the criminal prohibition contained in clause 29(2) of the Bill.  The Supreme Court dealt with a report concerning the Virginia Judicial Inquiry and Review Commission, a body that investigated complaints against judges.  Like clause 29 of the Bill, a Virginia statute made it a crime to divulge information regarding closed proceedings before a state judicial review commission that is authorized to hear complaints about judges' disability or misconduct.  The newspaper printed an article accurately reporting on a pending inquiry by the commission and identifying the judge whose conduct was being investigated.  The Supreme Court held that the First Amendment does not permit the criminal punishment of third persons who are strangers to proceedings before such a commission for divulging or publishing truthful information regarding confidential proceedings of the commission.  

The US Supreme Court emphasised the importance to the administration of justice of the public being entitled to receive information concerning serious complaints against judges.  The Court stated:

"The operation of the Virginia Commission, no less than the operation of the judicial system itself, is a matter of public interest ….  The article published … provided accurate factual information about a legislatively authorised inquiry pending before the Judicial Inquiry and Review Commission, and in so doing, clearly served those interests in public scrutiny and discussion of governmental affairs which the First Amendment was adopted to protect. … 

Admittedly, the [government] has an interest in protecting the good repute of its judges, like that of all other public officials.  Our prior cases have firmly established, however, that injury to official reputation is an insufficient reason 'for repressing speech that would otherwise be free' … The remaining interest sought to be protected, the institutional reputation of the court, is entitled to no greater weight in the constitutional scales." (at 832, 842; our emphasis)

The same argument applies, we submit, to clause 29(2) of the Bill.  Even if proceedings of the JSC, the Committee, and a Tribunal remain closed (which we argue would be unconstitutional), members of the media should not be punished for publishing information emanating from such hearings which it has lawfully obtained. 

We submit further that decision of Joffe J in Government of the Republic of South Africa v ‘Sunday Times’ Newspaper and Another 1995 (2) SA 221 (T), 1995 (2) BCLR 182 (T) is instructive in regard to clause 29(2) of the Bill.  The government sought an interdict preventing the publication by the Sunday Times of the findings of a commission of inquiry into the award of a State tender for soya-based products and whether any irregularities had occurred during the allotment and cancellation of the contract.  It based its argument upon a governmental regulation made under the Commissions Act 8 of 1947 that prohibited publication of the findings of a commission of inquiry until the State President had released the commission’s report for publication or it had been laid before Parliament.  The Sunday Times challenged the constitutional validity of this regulation on the basis of the right to freedom of expression.  Joffe J held that the Commission was investigating a matter "pre-eminently of public concern and interest and of which the public is entitled to be fully informed" (at 228).  Joffe J held that the regulation constituted a prior restraint; "[t]he prohibition is cast in such a manner that the report may never see the light of day.  If the President does not release it for publication or lay it upon the table of Parliament, a matter of public interest could well be kept from the public forever" (at 229).  

We submit that the formal hearings will engage matters of clear public concern and interest to members of the public.  The formal hearings should be open to members of the public (including the media).  Moreover, it follows that not only should such hearings be open, but also members of the media should be entitled to attend and report on the evidence led at the formal hearings.  The dissemination of such information should not be subject to criminal sanction.  As the Canadian Supreme Court ruled in the Edmonton Journal case, access to court documents and evidence is "equally important [as courts being open] for the press to be able to report upon and for the citizen to receive information pertaining to court documents" (at para 86).
4. The administration of justice

The points we have made above in regard to openness, the open justice principle, and freedom of expression, are fortified, in our submission, by the proposition that the administration of justice is enhanced rather than undermined by the transparency and openness of the formal hearings. 

While members of the public may be aware that there has been a complaint against a judge, and that the JSC, the Tribunal, the Chairperson and/or the Committee is considering it, the actual hearing the complaint will, under the Bill, take place in camera.  Members of the public cannot know precisely what the nature of the complaint is; whether there is evidence which substantiates the complaint; and what the judge’s answer to the complaint is.  Nor can members of the public be educated as to how matters such as these are adjudicated upon in the interests of justice.  It is not, in our submission, nearly sufficient for the JSC to submit a written report to Parliament that includes information regarding "all matters dealt with by the Judicial Conduct Committee" (see clause 6(2)(b) of the Bill).
The interests of justice, on the other hand, require full disclosure of the facts, and of the process for dealing with the facts, so that false speculation as to the complaints is minimised.  As Yacoob J stated in Shinga in a passage that we have already adverted to, "[s]eeing justice done in court enhances public confidence in the criminal justice process and assists victims, the accused and the broader community to accept the legitimacy of that process" (at para 25).  We submit that the same rationales apply to the formal hearings. 
We note that if the complainants decide, as they are entitled to do, to make known publicly the nature of the complaint, members of the public will inevitably receive a one-sided version of what has happened, without knowing what the judge’s response was to the JSC, or how the JSC dealt with the matter.  This is also not in the interests of the administration of justice.

Foreign jurisdictions
It is instructive to have regard to the position as to openness in complaints against judges in some foreign jurisdictions.  We briefly discuss the position in Ontario, New South Wales, the United States of America, and the United Kingdom.
Ontario, Canada

In Ontario, Canada, a bifurcated approach is adopted to the investigation of judicial misconduct.  Frivolous and trivial complaints are dealt with in private, whereas serious complaints are adjudicated upon in public.

In the leading case of Hryciuk v Ontario 31 OR (3d) 1, 139 DLR (4th) 577 (1996), the Ontario Court of Appeal dealt with the Courts of Justice Act, 1990 ("CJA") that provides for a two-stage procedure in regard to complaints against judges.  The first stage is a private investigation by a subcommittee of the Judicial Council into complaints against judges; the second stage is a public hearing presided over by the Judicial Council:
"The two-stage process represents a clear statutory intention that not all complaints about judges should be subject to public scrutiny. Any such disclosure, even if the complaint is subsequently found to be without merit, can cause irreversible damage to reputation and, more importantly, to a judge's ability to maintain public confidence in his or her judicial capacities.  On the other hand, there is a significant public interest in having some complaints aired publicly … to maintain public confidence in the judiciary.  The Judicial Council has, therefore, been charged with responsibility for screening allegations against provincial court judges, and to determine, after an investigation and/or a hearing, whether the complaint raises a genuine issue about the judge’s capacity to continue to perform her or her judicial functions …
In this way, judges are protected from routine vulnerability to public opprobrium when the complaints are spurious; but neither are they immune from public scrutiny when the complaint has sufficient merit that the Judicial Council recommends that an inquiry take place." (at paras 36 and 37)
Indeed, section 49(11) of the CJA provides that the Judicial Council's hearings in regard to judicial conduct are generally open to the public.  Section 51.5(7) states that "in exceptional circumstances, if the Judicial Council determines … that the desirability of holding open hearings is outweighed by the desirability of maintaining confidentiality, it may hold all or part of the hearing in private" (our emphasis).  In other words, secrecy is the exception, rather than the rule..  
We contend that a similar approach should be adopted in the Bill.  While frivolous complaints may remain confidential, we submit that the formal hearings must be subjected to public scrutiny.

New South Wales, Australia
The bifurcated approach adopted in Ontario, Canada is, we submit, also characteristic of the approach in New South Wales, Australia.  The Judicial Officers Act 1986 (NSW) ("the JOA") brought into being a Judicial Commission which includes a Conduct Division.  Under section 15(1) of the Act anyone may complain to the Commission about "a matter that concerns or may concern the ability or behaviour of a judicial officer".  
The JOA regulates the processes of inquiry.  Section 18 requires a preliminary investigation by the Commission, which may result in the summary dismissal of a complaint.  Section 20 itemises circumstances in which complaints must be dismissed summarily.  Should the Commission not dismiss a complaint summarily, then it must refer the complaint to its Conduct Division for investigation.  
The examination or investigation by the Conduct Division shall, as far as practicable, take place in private (section 23 of the JOA).  However, should the complaint and investigation reach the stage of a hearing, the JOA provides that such hearings "may be held in public or in private, as the Conduct Division may determine" (section 24).  
The JOA therefore envisages that hearings by the Conduct Division need not be secret.  Although we submit that it is not sufficient to simply vest in a public authority the discretion whether or not to open proceedings, section 23 of the JOA is at least preferable to the Bill, which does not even permit the JSC the discretion to allow, for instance, Tribunal Hearings to take place in public.
United States of America

The bifurcated approach that typifies the jurisdictions that we have considered also appears to apply in the USA.  In a recent survey of the position across the USA, Cynthia Gray concluded that in 34 states, if the state judicial commission finds "probable cause to believe that a judge has committed misconduct justifying a formal disciplinary proceeding, confidentiality ceases, and the formal charges, the judge's answer, and the subsequent proceedings, including the hearing and the commission's decision, are public".  In one state, Oregon, confidentiality ceases when the fact-finding hearing begins.  See C Gray 'How Judicial Conduct Commissions Work' (2007) 28 Justice System Journal 405 at 413.
The US Supreme Court has not had occasion to consider the constitutionality of the bifurcated approach that appears to be adopted by states.  In the Landmark Communications case, the Court was only called upon to decide the constitutionality of a criminal prohibition on the press disclosing information obtained from confidential judicial misconduct investigations (see above).  The Court held that the state had not proved that the criminal sanctions were necessary for the objectives of the statutory scheme.  Nor was the state's interest in protecting the reputation of its judges nor its interest "in maintaining the constitutional integrity of its courts" sufficient to justify the subsequent punishment of speech at issue (at 841).  We submit that a similar analysis should apply to the blanket ban envisaged in the Bill: it cannot be argued in our view that an absolute prohibition on access to all hearings is necessary and justifiable.  
United Kingdom

The Judicial Discipline (Prescribed Procedures) Regulations, 2006 prescribe the procedures to be followed in the investigation and determination of allegations of misconduct by judicial office holders under chapter 3 of Part 4 of the Constitutional Reform Act, 2005.  The procedures govern the exercise of the Lord Chancellor's powers to remove judicial office holders and the Lord Chief Justice's statutory powers formally to advise, warn or reprimand them, or to suspend them from office.  

The relevant provision for present purposes is regulation 40(4):

"The Lord Chancellor and the Lord Chief Justice may agree to the public disclosure of information about disciplinary action where they agree that the maintenance of public confidence in the judiciary requires that such information be disclosed." (our emphasis)
While the UK position does not therefore endorse a public hearing as of right, it at least provides the Lord Chancellor and the Lord Chief Justice with the discretion to order that information about disciplinary action regarding judges be made public.  While this does not go nearly as far enough as we submit is required under our Constitution, the UK position illustrates the degree to which openness is undermined by the absolute ban that is sanctioned in the Bill.
5. Conclusion

We submit that denying the public (and the media) access to the formal hearings will undermine the openness principle which the JSC ought, under the Constitution, to promote.  Denial of access will also severely restrict the open justice principle which, it is submitted, is applicable to proceedings such as these.  Refusing access will restrict the right of the media to impart information to the public, and the right of the public to receive that information, for no compelling or valid reason.  Similarly, the criminal prohibition on reporting the contents of evidence and other documents also undermines these principles and rights.  
Ultimately, as the Advisory Panel (including the Honourable Justice Yvonne Mokgoro) to the Constitution of Kenya Review Commission stated in its report of 2002,
"[f]ailure to address openly and publicly serious allegations of judicial misconduct saps public confidence in the Judiciary.  We have concluded that there is an urgent need for the establishment of a more transparent complaints and removal process."

We submit in conclusion that the Bill is constitutionally defective in that it does not permit access by the public and the media to the formal hearings, and it criminalises publication by third parties such as the media of information on matters of extreme public interest that concern public officials.  
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