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Lawyers for Human Rights (LHR) welcomes the opportunity to be able to participate in this public submission process for the Refugees Amendment Bill.  LHR participated in a number of workshops pertaining to this Bill which were organised by the Department of Home Affairs leading up to this process.  We are pleased to see a number of amendments that aim to align legislation to the international refugee conventions to which South Africa is a signatory.  

We are concerned, however, that a number of the obligations placed on Refugee Reception Officers have been discarded, as a result of the absorption of the role of the Refugee Reception Officers by Refugee Status Determination Officers and other officers appointed in terms of Section 8(3).  We are particularly concerned about the treatment of children in the asylum process as this appears to be an area where there is still a lack of clarity about who is responsible to assist children and especially unaccompanied children in this process. Further, in attempts to streamline the asylum determination procedure, it is of concern that a number of entitlements accorded to asylum applicants during the application process have been disregarded.  It is with the aim of ensuring that this Refugees Amendment Bill respects the rights of asylum seekers and refugees in South Africa that the following detailed amendments are presented to the Home Affairs Parliamentary Portfolio Committee. 
LHR looks forward to being given an opportunity to make oral submissions to the Committee on the 25th or 26th March 2008 to clarify some of the concerns raised herein.

Chapter 1: Section 1: Definitions
	
	Insert definition of ‘hearing’ for the purposes of defining the process in Section 24 of the principal Act and in line with the definition of ‘hearing’ in the Refugee Regulations.
At a very least, the definition of a hearing should include the opportunity to present oral, documentary and other types of evidence


Chapter 1: Section 3: Definitions

	3 (a)
	LHR welcomes the recognition of gender as a ground of persecution. We also hope that the Department will start to make use of the UNHCR Gender Guidelines as well as the local gender guidelines which have been drafted to assist women who face persecution on account of their gender. 

	3(c)
	There is no clarity as to whether the spouse or dependent needs to make the application at the same time as the principal application or whether this application can be made subsequently. We would suggest that spouses who arrive after their partners must be able to join their application in view of the principles of family unity and reunification.


Chapter 1: Section 4: Exclusion from refugee status

We welcome the qualification of non-political crimes requiring the threshold of seriousness; however, we would like to point to three additional changes that should be introduced in this section: 
	4 (1) 
	Change “reason to believe” to “serious reason to believe” to align this section with Section 5 of the OAU Convention and Article 1(F) of the UN Conventions

	4 (1)(b)
	Need better formulation of “serious non-political crime” to exclude crimes like homosexuality that may qualify as serious non-political crimes in some countries. Section should include reference to whether the crime would qualify as a serious offence in RSA.

	4 (2)
	Replace Organisation of African Unity with African Union. 


	
	


Chapter 2: Section 8: Refugee Reception Office

	Insert 8 (2)(c)
	“Receive the additional training necessary to enable such officer to perform his or her functions properly”.
It is necessary for RSDOs to undergo continuous training to keep up to date with international best practice, changes in country conditions and developments within South African refugee law.



	Insert 8 (4)
	“The Director General may regulate and supervise the work of the Refugee Reception Offices”
In the Principal Act, this duty was undertaken by the Standing Committee for Refugee Affairs, which has now been abolished.  For the purposes of accountability, it is critical that the work of the Refugee Reception Offices be regularly monitored and supervised.  The DG may still delegate this power in line with Section 7(2). 


Chapter 2: Section 8C: Functions of the Refugee Appeals Authority

	Revise 8C (2) to read
	“An appeal contemplated in subsection 1(a) must be determined by the Chairperson or any other legally qualified member and such number of members of the Refugee Appeals Authority as the Chairperson may deem necessary”.

It is unrealistic to expect the Chairperson (who is the only person required to have a legal qualification) to determine every single appeals case in the country.  An appeals determination must be presided over by at least one member of the Refugee Appeals Authority who is legally qualified in order to expedite legally sound decisions.


Chapter 3: Section 21: Application for asylum

	Add at end of 21(1)
	‘…any other place designated by the Director General by notice in the Gazette.’
It is imperative that any place designated be known publicly and officially.  



	21(4)(a) Revise to read
	 “such person has applied for asylum or is in the process of applying for asylum in terms of subsection (1)….”

This section must also be extended to persons who are in the process of applying, for example by seeking legal representation or interpretation services.


Chapter 3: Section 21A: Unaccompanied child and person with mental disability
	Revise 21A (1)(a)
	“be issued with an asylum seeker permit in terms of Section 22 by the RSDO, assisted by a social worker from the Department of Social Development; and.”
It is unclear from the section which department/officials are responsible to provide assistance to unaccompanied children. This is currently the problem which unaccompanied minors face, as they are turned away from Refugee Reception Offices and directed to officials at the Department of Social Development who are unsure of how to assist these children. The Act needs to be more specific about who is to provide this assistance and how these children should be treated in the asylum process.

	Insert 21A (1)(c)
	“The Children’s Court may order that a child contemplated in Subsection (1) be assisted in finalising an application in terms of Section 24 of this Act”. 

We submit that it is not sufficient for a child to be issued with a Section 22 permit; a Children’s Court must recognise that it can order that a child be assisted in lodging an application in terms of Section 24.  


	Revise 21A 2(a)
	“be issued with an asylum seeker permit in terms of Section 22 by the RSDO

The Act needs to be more specific about who is to provide this assistance and how these individuals should be treated in the asylum process.

	Revise 21A 2(b)
	“in the prescribed manner, be referred by the RSDO to a health establishment…..”

The Act needs to be more specific about who is to provide this assistance and how these individuals should be treated in the asylum process.


Chapter 3: Section 21B: Spouse and Dependants of refugees

	Revise title of section
	Spouse and Dependants of Refugees and Asylum Seekers

The spouse and dependants of asylum seekers must also be included in this section.



	Revise 21B (1) to read
	“A person who applies for refugee status in terms of Section 21, and who would like one or more of his or her spouse and dependants to be granted refugee status,  applying for asylum, must include the details of such spouse and dependants in the application”. 

As it currently stands, this section assumes that the spouse or dependants of a person applying for asylum will arrive in South Africa together and therefore does not make provision for a spouse or dependants to be joined to an application if they arrive later in the country (i.e. after the person has applied for asylum and is waiting for adjudication of his/her claim or has been granted refugee status).  The inclusion of the details of the spouse and dependents will ensure that they may arrive subsequently and be added to the file. 


	Revise 21B (2) to read 
	“Any asylum seeker or refugee whose child is born in the Republic must, within one month of the birth of his or her child, register such a child as a dependant at the Refugee Reception Office that is processing or processed his or her application.”
Excluding the children of asylum seekers from this process of registration could be construed as being discriminatory and fail to take into account the best interests of the child

	Revise 21B (3)
	“Where a dependant of an asylum seeker or a recognised refugee is within the Republic in accordance with an asylum seeker permit or has been granted asylum in terms of this Act and ceases to be a dependant by virtue of marriage or cessation of his or her dependence upon the asylum seeker or recognised refugee, as the case may be, he or she may apply in the prescribed form to be permitted to continue to remain within the Republic as an asylum seeker or refugee in accordance with the provisions of this Act.”
The ability of persons who cease to be dependants to apply to be permitted to continue to remain in the Republic should not be limited to dependants of recognised refugees only but should also extend to the dependants of asylum seekers.  In the process of applying for asylum (i.e. after an asylum application has been submitted but adjudication has not yet happened), the dependant/s of an asylum seeker could cease to be dependants and should be allowed to apply for permission to continue to remain in the country as prescribed so as not to subject him or her to refoulement.  This would also take into account cases where asylum applications may take longer than envisioned. 
Further, it must be clarified that the permission to remain is with the same status as was previously held.    

	Revise 21B (5)
	“Nothing contained in this Act prevents a dependant who has not, in terms of subsections (3) or (4), been permitted to continue to remain in the Republic from applying for recognition as a refugee in accordance with the provision of this Act.”  
This subsection should be worded in the negative to cover cases where a person has not been allowed to remain as a refugee under subsections (3) or (4). 

The inclusion of subsection (4) will prevent situations where a spouse must remain in an abusive relationship in order to maintain status.  Such a spouse will be able to make an application on his or her own in the cases where return would still subject his or her to persecution.  

	Add 21B(6)
	Notwithstanding any provisions contained in this section, the withdrawal of refugee status must be in accordance with section 36 of this Act. 



Chapter 3: Section 22: Asylum Seeker Permit
	Revise

22 (1) 
	“The Refugee Status Determination Officer must, pending the outcome of an application in terms of Section 21(1), refer the applicant to the officers contemplated in section 8(3) to be issued with who must issue an asylum seeker permit in the prescribed form allowing the applicant to sojourn in the Republic temporarily, subject to any conditions determined and endorsed by the Director-General, which are not in conflict with the Constitution or international law, explain such conditions to the applicant and record this on the prescribed form.”
As several recent court cases have emphasised, an asylum seeker permit is the only document that enables an asylum seeker to remain in the Republic without fear of deportation while his/her case is pending.  Therefore, we recommend that the term ‘must issue’ rather than ‘refer to be issued’ be retained to highlight that the issuing of an asylum seeker permit is not a discretionary but rather a mandatory duty. 
Further, since Refugee Reception Officers have been abolished, it is imperative that officers contemplated in section 8(3) undertake the duties outlined in Regulation 4(1).

	Revise 22 (3) to read
	“The officers contemplated in section 8(3) may must from time to time, pending the finalisation of the asylum claim, extend the period for which a permit has been issued in terms of Subsection (1).”



	Revise 22 (6) to read:
	“The Minister may at any time withdraw an asylum seeker permit upon notification as prescribed, if 

Regulations must prescribe procedure for withdrawal of asylum seeker permit. 
Person would have to be notified of intention to withdraw asylum seeker permit and allowed to state reasons and appeal such intention as contemplated by section 33 of the Constitution. At present no provision is made for the procedure to be followed in terms of withdrawal of an asylum seeker permit (only of refugee status).  
Even if permit is withdrawn, person must be allowed to continue with asylum claim, since he or she could qualify for refugee status.  



	Revise

22 (6) (a) to read
	“the applicant contravenes any conditions endorsed on that permit and does not receive condonation as prescribed; or
Need to refer to Regulation 3(4) which states: “If the applicant is unable to appear according to the conditions of the asylum seeker permit, the Department may provide condonation upon request if the applicant can establish just cause” (this would prevent withdrawal). 
We would submit that it is necessary in the Regulations to clearly state the procedures and circumstances in which condonation can be granted. 

	Revise 22(6)(b) to read
	the application for asylum has been found to be manifestly unfounded, abusive or fraudulent and the applicant has exhausted all appeal mechanisms

Withdrawal of a permit has serious consequences and in line with PAJA, need to ensure that withdrawal, as stated in Regulation 8(2) takes place only after the applicant has exhausted all appeal and review mechanisms

	Revise 22 (6) (c)
	the application for asylum has been rejected and the applicant has exhausted all appeal mechanisms

Withdrawal of a permit has serious consequences and in line with PAJA, need to ensure that withdrawal, as stated in Regulation 8(2) takes place only after the applicant has exhausted all appeal and review mechanisms

	Delete 22 (7)
	Covered under Section 37


Chapter 3: Section 24: Decision regarding application for asylum

	Insert 24(2)(c) 
	“On request by the applicant, may postpone the hearing to a further date for the applicant to give effect to the provisions in subsections (a) and (b) above, including access to legal representation, interpretation, and provision of supporting information”. 
In line with Regulation 10(4) which outlines the rights accorded to an applicant in a hearing before an RSDO, an RSDO must allow an applicant sufficient time to fulfil such rights if requested by the applicant before the hearing is concluded.  

The Department should also include a section in the prescribed form where applicants are asked to sign to confirm that they have been informed of their rights (especially the rights to interpretation, to have a legal representative present, to present witnesses, and to submit affidavits of witnesses and other evidence).

	Revise 24(6) to read
	“An application must be deemed to be abandoned……Provided that the asylum seeker advances valid reasons for the non-renewal of the asylum seeker permit as prescribed”

LHR welcomes the opportunity given to asylum seekers to advance valid reasons for the non-renewal of the asylum seeker permit.  However, such procedure must be prescribed in order to clarify who the reasons must be submitted to, in what form, and who will be responsible for making a decision on the validity of the reasons. 


Chapter 4: Section 24A: Appeals to Refugee Appeals Authority 

	Revise 24A (5)
	“The Refugee Appeals Authority must refer a matter back to the Refugee Status Determination Officer to deal with such asylum seeker in terms of the Immigration Act this Act, if new information….”
A Refugee Status Determination Officer has no jurisdiction under the Immigration Act and therefore an RSDO would only be able to deal with the matter in terms of the Refugees Act. 




Chapter 5: Section 27: Protection and General Rights of refugees asylum seekers
	Revise 27 (c) to read
	“….after considering all the relevant factors and within a reasonable period of time, certifies that he or she would remains a refugee”. indefinitely 
Based on past experience, it has been extremely difficult for the Standing Committee on Refugee Affairs to quantify the meaning of the word ‘indefinitely’. We therefore submit that certification should be granted if after a period of five years of continuous residence in the Republic from the date on which he or she was granted asylum, the refugee is still, or remains, a refugee. 

	Revise 27 (f) to read
	“seek and take up employment, undertake self-employment and to study.”
Prescribed Section 24 permits lack any express reference to the fact that refugees are entitled to seek and take up employment, undertake self-employment and to study.  This creates a problem with employers and learning institutions which assume that refugees are not allowed to work and study.  Inclusion of such entitlements in the Principal Act would enable refugees to gain greater integration in South African society. 

	Add new section 27 (g)
	“the same basic health services and basic education which the inhabitants of the Republic receive from time to time”. 

We submit that this clause which substantially appears in the Principal Act (save for the change from ‘basic primary education’ to ‘basic education’ in line with the Constitution) must be retained in order to ensure that refugees are not denied basic health care and basic education at different institutions as is often the case. 


Chapter 5: Section 27A: Protection and General Rights of Asylum Seekers 

	Add new section 27A (e) 
	“seek and take up employment, undertake self-employment and to study.”

The rights of asylum seekers to work and study must be made explicit in the Principal Act. The lack of their explicit inclusion creates a problem with employers and learning institutions which assume that asylum seekers are not allowed to work and study.  Inclusion of such entitlements in the Principal Act would enable asylum seekers to gain greater integration in South African society. 

	Add new section 27A (f)
	“the same basic health services and basic education which the inhabitants of the Republic receive from time to time”. 

We submit that this clause which substantially appears in the Principal Act (save for the change from ‘basic primary education’ to ‘basic education’ in line with the Constitution) must be extended to asylum seekers to ensure that they are not denied basic health care and basic education at different institutions as is often the case. 


Chapter 5: Section 28: Rights of Refugees in respect of removal from Republic 

	Revise 28(1)
	“Subject to Section 2…..on grounds of national security and public order”.

Regulations must outline who defines grounds of national security and the procedure to be followed to do so.
Regulations must outline procedure for removal of refugees without withdrawal of status, in line with PAJA.

	Add New section
	A decision by the Minister to remove a refugee in terms of Section 28(2) may be appealed to the Refugee Appeals Authority and reviewed by a High Court.

	Revise 28(3) to read
	“If an order is made….or if his or her application for asylum has been rejected and he or she has been afforded the opportunity to exhaust all available appeal and review mechanisms”
The removal of a spouse or dependant from the Republic is an action that has serious consequences and therefore such spouse or dependant must be afforded the opportunity to exhaust all available appeal and review mechanisms prior to removal.

	Revise 28 (4) to read
	“Any refugee ordered…..from the Republic, subject to Section 29 of this Act”.
The deprivation of a person’s liberty must be limited and aligned to Section 29.


Chapter 5: Section 29: Restriction of detention

	29 (1)
	Replace section as follows: “No person may be detained in terms of this Act for longer than 30 calendar days without a hearing before a judge of the Magistrates Court in whose area of jurisdiction the person is detained.  Such detention must be reviewed in this manner immediately after the expiry of every subsequent period of 30 days”. 


	Revise 29 (2) to read
	The detention of a child must be in line with the conditions as contemplated in Section 28(1)(g) of the South African Constitution, taking into consideration the principle of family unity and the best interests of the child.



Chapter 5: Section 30: Identity document to refugee 

	Revise 30 to read 
	A refugee must be issued with an identity document “issued in terms of the Identification Act, 1997(Act No. 68 of 1997)
 containing the prescribed particulars.  

The Principal Act should return to the wording of the original Refugees Bill as there is no reason to provide recognised refugees with unrecognisable documents that foster discrimination, xenophobia and prevent integration when refugees have been allowed to remain in the country as recognised refugees.

To facilitate full uniformity of identity documentation for refugees, the Identification Act will also have to be amended to apply to refugees recognised in terms of the Refugees Act. 



Chapter 5: Section 34: Obligations of Refugees 

	Revise 34 (1)(b) to read 
	Inform any the Refugee Reception Office of his or her residential address and of any changes to that address so provided, as prescribed.

It is imperative that the procedure to inform a Refugee Reception Office of any changes to residential address be expressly regulated and made known to refugees, since in our experience the lack of clarity on how, when and to whom this should be done has had negative consequences on refugees. The procedure must also be explicit on (1) who within the Refugee Reception Office will be responsible for adding this information to a refugee’s file and (2) the time period within which this information will be updated on a file upon its receipt. 


Chapter 5: Section 34A: Obligations of Asylum Seekers 

	Revise 34A (1)(c) to read 
	Inform any the Refugee Reception Office of his or her residential address and of any changes to that address so provided, as prescribed.

It is imperative that the procedure to inform a Refugee Reception Office of any changes to residential address be expressly regulated and made known to asylum seekers, since in our experience the lack of clarity on how, when and to whom this should be done has had negative consequences on asylum seekers. The procedure must also be explicit on (1) who within the Refugee Reception Office will be responsible for adding this information to an asylum seeker’s file and (2) the time period within which this information will be updated on a file upon its receipt. 


Chapter 6: Section 36: Withdrawal of refugee status
	New Section 36(2)
	Where a refugee fails in their appeal against the  withdrawal of refugee status 
the Director General must allow such person a period of 60 days to either leave the country or regularise his or her status in the country in terms of the Immigration Act.
Rationale: If a person wants to apply for an immigration permit (business permit, work permit, etc.), the person will in all likelihood need to get a passport.  If a person wants to apply for an exemption under Section 31(2)(b) of the Immigration Act, the person will also need time or some form of permit to remain while the request is made).  The Act needs a bridging clause between being a refugee and automatically becoming an illegal foreigner under the Immigration Act due to withdrawal of status.

	
	


Chapter 6: Section 37: Offences and penalties

	Separate 37 (f) into 37 (f) and 37(g)
	37 (d) propose that we remove this section in its entirety, as the section is vague and unintelligible.

37(f) provides false, inaccurate, unauthorised documentation or benefit to a person, or otherwise assists such person to disguise his or her identity or status, or
37(g) accepts undue financial or other considerations to perform an act or to exercise his or her discretion in terms of the Act. 

	Revise 37 (1) to read
	“Any person who -…..is guilty of an offence and liable on conviction to a fine or to imprisonment for a period not exceeding three months”

This is to bring the sanction for this offence in line with similar offences under the Immigration Act.



	New proposed section 37(2)
	A conviction in terms of subsection (1) must neither suspend the asylum application nor affect the status of the asylum seeker or refugee.

In other words, a conviction should not be equalled to cessation of status

See section 22 (6) which is relevant here on withdrawal – this section is not intended for the withdrawal of refugee status.


� Refugees Bill (as introduced in the National Assembly), B135-98, Section 30 (2), 20.
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