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1. INTRODUCTION

COSATU and NUM welcome this opportunity to submit written comments on the draft Mineral and Petroleum Resources Royalty Bill, 3rd Draft (hereafter “the Bill”).  We have previously submitted comments on the earlier drafts of 2003 and 2006, which remain the principled basis for our engagement with this process.   
It must be stated at the outset that we have difficulty in supporting the overall thrust and intentions of the Bill, as they fall short of the noble goal of imposing a long overdue and adequate State royalty as a compensation for the depletion of the nation’s non-renewable resources. This is based on the fact that for far too long the mining industry has benefited from an exploitative system allowing private ownership of mineral rights, thereby denying the nation its rightful share in the profits derived from its own mineral resources.

Ironically the provisions of this 3rd draft bill are not in tandem with the preamble and principles (Chapter 2 sections 2 and 3) of the MPRDA as enunciated in the preamble of your 2nd draft of October 2006, “ACKNOWLEDGING that South Africa’s mineral and petroleum resources belong to the nation and that the State is the custodian thereof; RECOGNISING that South Africa’s mineral resources are non-renewable and are part of the common patrimony of all South Africans, thereby entitling the nation to consideration for the value of those resources when extracted and transferred; AFFIRMING the State’s obligation to provide for economic and social development”.
In fact the draft bill is a direct and favourable response to concerns raised by ONE stakeholder being BIG BUSINESS. This is unfortunate as it ignored submissions made by other interested parties who by Law had to be consulted.   

Historical facts inform us that it was only after the implementation of the 2002 Mineral and Petroleum Resources Development Act (MPRDA) that South African mineral regulation was brought into line with prevailing international practice explicitly prohibiting private ownership of mineral rights.  The implementation of state royalties against the extraction of the nation’s mineral resources will further align the regulation of the mining industry with prevailing international practices.

Post-1994 mining legislative reform has proceeded through a piece-meal process and at a relatively slow pace in deference to the hostile front put up by the mining industry in relation to any progressive reform initiative.  Although ideally it would have been more appropriate for the industry to have supported the social imperatives of the reform process as an acknowledgment of the need to reverse the impact of its controversial history as a sector with its foundations firmly rooted in and by design benefiting from the super-exploitation of primarily African mineworkers in the apartheid and colonial labour markets.

In contrast to the massive profits generated for the enjoyment by monopoly mining capital, most black South Africans have not benefited from mining, particular mineworkers and the often under-developed rural communities they are forced to leave behind.  We believe that State revenue generated through royalties may be used to fund targeted social and economic development.  
Therefore, we strongly believe that provision should be made for the ring-fencing of at least part of the revenue generated for the purposes of a national fund directed at benefiting workers, mining communities and labour sending areas.  We are concerned that no provision is made for this in the Bill.  More detailed comments on this aspect are contained in the body of the submission.

As already indicated we firmly support the implementation of a royalty regime.  At the same time we believe that there is a need to ensure a balance between upholding this principle and applying the royalty in a way that does not trigger detrimental socio-economic consequences. In particular we note how in previous years in response to the dramatic increase in the value of the Rand, profits in the mining industry declined sharply, especially with gold mining, which generally involves deep level operations.

In line with this we do acknowledge that there may be a need to regularly review royalty rates and make adjustments where necessary in order to mitigate detrimental socio-economic consequences.  This principle must be clearly understood to apply both ways.  For example, many mining companies generated super profits in 2001 when the value of the Rand declined dramatically, but which were not shared more equitably for the broader social and developmental benefit of the country as a whole.  However, it comes as no surprise that it is the selfsame companies that are now crying foul in anticipation of the perceived losses linked to State royalties.  The implication is that while the nation is expected to share in the losses related to volatility of the mining industry, the same cannot be said for profits specifically windfall gains.  Accordingly in the case of windfall gains it should be expected that higher royalty rates would become applicable.

Having said this, we believe strongly that this should be seen only as a short-term solution.  More long-term solutions need to be found rather than responding to fluctuations in the value of the Rand.  The mining industry in particular, needs to take responsibility in this regard.

For example, beneficiation has considerable potential to increase foreign exchange earnings and as such could mitigate potential losses linked to dramatic fluctuations in the Rand value.  We have always maintained our support for active State-led promotion of beneficiation.  While we note favourable provisions in the MPRDA and more recently the amendments to the regulation of beneficiation of precious metals and diamonds,
 these do not constitute a comprehensive approach to beneficiation.  Major corporations have been unwilling to commit themselves to large-scale domestic investment programmes, whilst at the same time many of these corporations have developed beneficiation programmes in other countries at the cost of growing local value-adding industries.

2. The Principles of Our Engagement

Noting our comments made above and in the course of our various other engagements on mining legislation and policy, the following constitute the core principles of our engagement with the current process:

· Recognition that South Africa’s mineral resources belong to the nation; which is thereby entitled to appropriate compensation for the permanent loss and depletion of its non-renewable natural resources.

· The resultant State royalties generated, in keeping with the principle of its status as a mechanism of compensation, is not a tax as normally defined.

· The need to ensure the targeted social investment for the benefit of mineworkers, mining communities and labour sending communities, including through the use of a ring-fenced labour and social fund.

· Addressing industry practices and abuses aimed at circumventing the liabilities for State royalties, such as transfer pricing.

· Consolidating the post-1994 mineral legislative reform process as well as aligning local mining regulation with prevailing international practices.

3. The Need for Nedlac to Consider the Bill

We believe that the Bill has significant socio-economic implications, particularly around its potential to fund social and economic investment as described above.  Accordingly we are calling for this Bill to be referred to NEDLAC before it being considered and finalised by Parliament.

4. The need for a Dedicated Labour and Social Fund

In our previous submissions we registered serious concerns that no provision had been made for the ring-fencing of at least a portion of the royalty revenue generated into a dedicated national fund directed at benefiting workers, communities adjoining mining operations and labour sending areas.  This is despite earlier agreements with the DME, the Treasury (In principle agreement with the Minister of Finance in a meeting in 2004 and agreement with Treasury officials at a workshop in May 2007) and earlier drafts of the Bill by the DME which provided for the fund.

Most black South Africans have not benefited from mining, in particular mineworkers themselves and the rural communities they came from.  We acknowledge that the natural resources belong collectively to the nation, and as such royalty revenue should not exclusively be used for the benefit of those directly involved in mining.  However, it is important to acknowledge that the burden of detrimental effects of mining operations is not evenly shared.

Many rural communities serve as “labour sending areas” to mine operations, from which they receive no direct benefit.  At the same they suffer general problems of severe underdevelopment.  Mining communities and workers have to suffer harmful effects to their health as a result of mining operations.  Further, the nature of mining relates to diminishing natural resources.  The inevitable closure of a mine not only leads to wide-scale retrenchments, but also has devastating implications for communities.  Provision has been made to mitigate these factors in terms of the prescribed social and labour plans that mining companies are required to submit and finance.  We believe that provision should be made to supplement this through revenue received from royalties.

The preamble of the 2006 Bill correctly affirms the State’s obligation to provide for economic and social development.  We believe that there needs to be an explicit relationship between this intention and the general purpose of this Bill in a way that benefits those communities affected by mining.  Accordingly, the revenue generated from royalty cannot be used only for aspects of general consumption, such as servicing the public debt.

Accordingly we are strongly calling for the allocation of at least a part of royalty revenue to a dedicated national fund, which we propose be established as the Labour and Social Development Fund.  On the basis of the number of areas of socio-economic development that must be covered, we believe that a minimum of 50% of royalty revenue should be ring fenced for allocation to the Labour and Social Development Fund.

We have noted that treasury has previously expressed reservations about the constitutionality of excluding national government revenue from the National Revenue Fund.
  However, we believe that this is misplaced since it is possible to set up a dedicated fund provided that it complies with certain conditions, and as reflected in numerous examples of ring-fenced funds currently in existence.  One option would entail the ring-fencing of a percentage of the royalty revenue paid into the National Revenue Fund (NRF).  This would then be allocated to the fund as a direct charge against the NRF.  This is a similar model to the one adopted under the Unemployment Insurance Contributions Act of 2002 and the skills development legislation.

A second option would require allowing for a direct allocation of a proportion of royalty revenue in accordance with section 213(1) of the Constitution and section 13(3) of the Public Finance Management Act (PFMA).  The Constitution does allow the money to be “reasonably excluded” from the NRF through an Act of Parliament.  Under the PFMA, this may only be done with the consent of the Minister of Finance.

Further, provision should be made for the administration of the fund within the DME as a public entity that would be managed by a board made up of members representative of all relevant constituencies including labour.  This would ensure the utilisation of sector-specific technical expertise and knowledge in the management of the fund.

5. The Exclusion of Tailings Dumps

It is important to take note of the serious and adverse implications of the recent court decision handed down in favour of the De Beers Mining Group, which effectively excludes tailings dumps from regulation by the Minerals and Petroleum Resources Development Act (MPRDA).  This Bill, by linking its operations and definitions to the MPRDA, effectively excludes the possibility of imposing state royalties in respect of minerals found in tailings dumps.  It should be noted that tailings dumps contain an estimated R60 billion value in diamonds alone, which provides only the barest indication of the potential value contained in tailings dumps if this is extended to other types of minerals.

The MPRDA when enacted ushered in a minerals regime that is more consistent with our Constitutional values.  Specifically it effectively separated surface rights associated with land ownership from the minerals it may contain, which belong to the nation.  To exclude royalties from tailings dump means to deny the nation the right to any compensation for the loss of its minerals resources.  On this basis we are of the view that the Bill is seriously flawed.
6. Comments on Specific Provisions in the Bill

This submission tracks specific shifts between the current Bill, the March 2003 and the October 2006 versions in order to weigh whether on balance this Bill represents an advance over the previous versions.

6.1 Objectives and Preamble
The objectives of the third draft bill omit an important reference to the imposition of the State royalty on ‘extraction’ of mineral resources. The limitation of the objectives of this bill on the imposition of State royalties to ‘transfer’ of South Africa’s mineral resources and connected matters, represent a marked shift from the previous bills.

This Bill does not make provision for the preamble.

This does not only represent a marked shift from the previous draft bills, but it also allows for weakened objectives and purposes of this money bill.

We therefore call for the reinstatement of these provisions as reflected in both 2003 and 2006 draft bills.   
6.2 Connected Person Definition 

We note that this Bill is silent on the definition for “connected persons”. However we have taken note of the provisions on ‘Arms length value’ in section 10 and ‘General anti-avoidance rule’ in section 11 of Part IV of this bill.
The definition of a connected person as reflected in clause 2 of the 2006 draft bill, largely replicated the provisions of the 2003 Bill that included relatives (where the extractor is a natural person), a person who is a vested or contingent beneficiary of a trust, members of a close corporation or partnership etc.

We previously raised concerns that this definition was insufficient to prevent abuse.  This remained the case even with the 2006 Bill despite additional criteria that have been inserted to include transactions, schemes or operations where both the connected person and the extractor are colluding so that the transaction is not conducted at arms length; is not one that would have been effected in the absence of a State royalty and has the effect of evading liability for the State royalty.  There remains considerable room for the employment of transfer pricing and other mechanisms to evade liability for royalties.

Further, protection should be made to ensure that this definition also covers companies whose operations have been reorganised and restructured so as to be misrepresented as several disconnected companies, in order to “pierce the corporate veil”

In order to strengthen the above mentioned sections 10 and 11 provided for in this bill, we believe that the definition of connected persons as was provided for in clause 2 of the 2006 draft bill and further expatiated on in clause 13 of the 2006 version are still relevant. This measure will remove any ambiguity and prevent possible loopholes in this intended legislation.

We therefore call for the reinstatement of the definition of ‘connected persons’.
5.3 Basic Royalty Regime
5.3.1 Charging Provisions
This 3rd draft bill provides for a serious downward variation of the Tax Base, from a State Royalty Tax Base of a gross sales value applicable at extraction and transfer of a mineral to a State Royalty Tax Base of the ‘aggregate gross sales value less allowable beneficiation related expenses and transport expenses’ between the Seller and the Buyer of the final product. All these expenses are not sufficiently defined but are subjected to some future Regulations that the Minister might introduce.

Clause 3(1) of the 2006 draft bill provides that a mineral resource extractor is subject to a State royalty after the extraction and transfer of ownership of the mineral resource.  Clause 3(2) of the 2006 version provides for the determination of the amount of the royalty and states that the relevant (percentage) rate reflected in schedule 1 will be multiplied by its “gross sales value”.

The previous 2003 Bill, in contrast, provided for a different mechanism whereby the relevant rate would be multiplied by the “published tradable value” applicable to the relevant mineral.  The published tradable value would have been determined in relation to the arms length sales price on relevant local and international markets and as published by the Department of Minerals and Energy (DME).  It was only where the published tradable value was not available that the royalty rate would be multiplied with the gross sales value.

We are concerned that the provisions on published tradable values have been removed in favour of the aggregate gross sales value, which is more open to manipulation by large industry players. As mining is dominated by large trans-national monopolistic players, extending well beyond just the extraction industry, this would create ample opportunity to fraudulently reduce royalties payable.  

Accordingly we are calling for the reinstatement of the provisions on published tradable values.  The use of gross sales value should be retained as the default option to be implemented in the absence of a published tradable value.  Further, provision should be made requiring the DME to review the published tradable values at least annually or more frequently depending on fluctuations in commodity prices. We are seriously concerned about the real possibilities of manipulation which will be allowed through the introduction of these undefined beneficiation and transport costs by this 3rd draft.  
(a) Gross Sales Value vs. Profit-Based State Royalty

As indicated above we support the implementation of a royalty based on the gross sales value where the relevant published tradable value is not available.  We are aware of the considerable pressure by the mining industry to replace the gross sales value charge with a profit-based system and the apparent succumbing of Treasury by including provisions for ‘The new royalty rate structure will be based on a formula that takes into account the profitability of company’. We are strongly opposed to this shift from the stated objectives of the Bills. Apart from gross sales value being the predominant practice internationally, it will counteract practices by mining companies trying to evade royalty costs through the use of transfer pricing or understating their profits.

 5.3.2     Royalty Rates

In calculating the Rates the Bill provides for the consideration of the company’s profitability and it introduces a new formula that takes into account the company’s earnings before interest, taxation, depreciation and amortisation (EBITDA). This proposed formula introduces a new concept of aggregates in the gross sales values of the extractors. The Bill through its new rates averages provides for the grossly reduced rates for all categories of our minerals. We are baffled by the emphasis and concentration to only nine ‘main mineral types’ and the exclusion of other minerals in table 1.

All these provisions seem to suggest that Treasury is engaged in an exercise of a mere compliance with legal requirements. These provisions do not only represent deviation from the objectives; the fundamental principles; the spirit and the letter of the MPRDA but are designed to provide no meaningful revenue to the State for the compensation of our non-renewable minerals resources that shall have been extracted out of the land for the exclusive benefit of monopoly capital.

Accordingly, we call on Parliament to debate whether its Law makers would accept to be willing participants and collaborate with big business in undermining the National Interests. We submit that this bill must be referred back for redrafting, to ensure conformity with section 24(b)(iii) of the country’s Constitution, the provisions of the MPRDA and be subject to NEDLAC processes.    
6.3 Credit for Bad Debts

Clause 7 of this Bill makes provision for the mineral resource extractor to claim credits against a State royalty for writing off bad debts or where the extractor subsequently reduces the original sales price after transfer of the mineral resource.

This provision opens considerable loopholes for the evasion of State royalties.  Extractors may fraudulently misrepresent a transaction as constituting a bad debt or as resulting in a decrease in the sales price in order to claim the credit.  Further it would appear very unlikely, taking into account the nature and high value of mineral transactions, that an extractor would not take steps to protect him/her from such an eventuality. The monopolistic nature and inter-connectedness between different sections of the value chain of the mining industry provides ample opportunity to manipulate transactions in order to fraudulently benefit in terms of this clause.

Accordingly we are calling for the deletion of this clause.

6.4 Reliefs and Exemptions

Provision is made for various types of exemptions applicable to small mining business relief and sampling exemptions.

6.4.1 Small Mining Business Relief

The 3rd draft provides for the Small mining business relief. To qualify, the small miners must generate an aggregated turnover of R10 million per year. He/She will be entitled to receive a credit of up to R100, 000 per year as an offset against State royalties payable.
Clause 8 of the 2006 Bill provides that an extractor qualifying as a small mining business will only be liable for State royalties that exceed R50 000.  In order to qualify the small mining business would have to be a domestic company in respect of which the gross sales value of transferred mineral resources did not exceed R5 million during an assessment period.  Further neither the mining company concerned nor any other person holding an ownership interest in it should hold more than 20 per cent ownership in another mining extracting company.

We are concerned that the 3rd draft bill stipulates very minimum conditions in the application of this provision. In addressing the ownership patterns of a qualifying small mining business, this bill provides for an increase of the direct or indirect shareholding in another extracting company from 20% to 50%. This represents a downward variation from the previous bills and provides an opportunity to extractors to splinter their ownership stakes across various companies and therefore effectively evade State royalty.
We are further concern that the application of this clause could lead to abuse and evasion of State royalties. Companies may employ many different tactics to reorganise and restructure their operations to comply with these provisions in a manner that makes it difficult to pierce the corporate veil. 

We therefore, call for the reinstatement of the 2006 draft version of this clause and for the provision of greater clarity as any semblance of ambiguity opens it to many interpretations and can allow for manipulation.
6.4.2 Marginal Mine Rate Relief
The 3rd draft bill does not make provision for the relief of marginal mines. We believe that this is a serious omission and accordingly call for its reinstatement. Our submissions on the previous bills on this are outline below here and are still relevant.

Clause 7 of the 2006 draft Bill sets out the provisions applicable to marginal mine rate relief and states that all State royalties imposed in respect of a mine or oil well cannot exceed the adjusted net cash turnover for the relevant assessment.  However, the amounts payable cannot be reduced to less than 25 per cent of the total royalties that would have been payable in the absence of the application of this relief.

In principle we believe that this provision is still relevant given our rejection of provisions on Royalty Rates and therefore, we support the implementation of such a mechanism of Relief on Marginal Mines provided that it is adequately and stringently monitored to prevent abuse.  Key to this would be to objectively circumscribe the application of this clause by providing a clear definition of what constitutes a “marginal mine”.  The difficulty associated with this is that currently there is no legal definition for a marginal mine, which opens the way for subjective, arbitrary decision-making and therefore abuse of this provision.

Accordingly we are calling for the insertion of an appropriate definition of marginal mines.  Possible consideration should be given to incorporating elements of section 52 of the Mineral and Petroleum Resources Development Act on “notice of profitability and curtailment of mining operations affecting employment” as quoted below:

“(a) where prevailing economic conditions cause the profit to revenue ratio of the relevant mine to be less than six per cent on average for a continuous period of 12 months; or
(b) if any mining operation is to be scaled down or to cease with the possible effect that 10 per cent or more of the labour force or more than 500 employees, whichever is the lesser, are likely to be retrenched in any 12-month period.”
Further it is unclear what process and criteria would be employed in determining the amount of relief that is to be granted since it is evident from the Bill that the relief amount will vary between different mining operations depending on the circumstances.  This needs to be clarified.  In line with this, we believe that both the granting and denial of an exemption would have implications for employment.  Accordingly, we believe that provision should be made requiring consultation with representative trade unions.

Finally, when considering relief for marginal mines it is equally relevant to enquire into an appropriate way to deal with “super profits” generated in the industry.  We believe that provision should be made for the levying of these profits in order to ensure that this leads to reinvestment and does not merely result in windfall profits for mining companies.

6.4.3 Community Royalties

The statement from the Treasury that set parameters for this draft bill introduced a new provision for specific Communities who have been receiving Royalty payments from mining operators that mine on ‘their land’ encouraging them to enter into negotiations to convert their financial interests into equity stakes in the operating companies.

We support this provision and call for amendments to be effected on Schedule II of the MPRDA given its contradiction to other provisions of the same ACT.    
6.4.4 Exemption for Sampling
Clause 9 of this bill provides for an exemption to an extractor who holds prospecting rights permit. This extracting mining company with these rights must for purposes of sampling, extract and transfer mineral resources whose aggregated gross sales value do not exceed R20 000 during the assessment period (six months).  

  Not withstanding our stated objections on the concept of aggregated gross sales value, we support the provisions of this clause. In addition we propose that in the case of production rights this relief should not be granted and must remain applied only in the case of exploration rights.

6.5 Anti – Avoidance Rules
Clause 10 of this bill provides for business transactions that involve ‘Arms length value’ and that clause 11 provides for ‘General anti-avoidance rule’. This represents a plausible improvement from the previous draft bills. We believe that these provisions will close the apparent loopholes that were contained in the previous bills.  

We broadly support these provisions since they significantly tighten possible loopholes allowing the avoidance of State royalties.

6.6 Fiscal Guarantee
Part V clauses 12 and 13 of this bill provide for a binding agreement in respect of a guaranteed and/or fixed State royalty rate between the Minister and a mining extractor who holds a mineral resources right. The Bill provides for the extension of this guaranteed rate to another extractor in the event of the transfer of the mineral rights. These clauses also provide for the terms and conditions to regulate these possible agreements on State royalty rate guarantee.
Clause 17 of the 2006 draft bill provides for the imposition of a State royalty rate guarantee, which protects the mineral resource holder from being subject to a rate higher than that, which was imposed on the date that the right was either granted or renewed.  The rate remains in effect until it is terminated or renewed.  This clause is a departure from provisions in the previous 2003 Bill, which only provided for such a guarantee if the holder paid a higher premium.

These provisions in all three draft bills including the 3rd draft do not specify time frames/durations of these possible agreements. Neither do the bills impose any fixed percentage levels of the rates. 

We are further concerned about the implications of such provisions, which will most likely benefit large monopoly mining capital and ironically work against smaller and newer entrants who do not have existing monopoly rights.  These provisions essentially do not allow the State to benefit from the review of rates in response to changes in the economic environment including a boom in commodity prices.  Accordingly we are proposing that this provision be revised to limit the period of the guarantee to 10 years and that the rate must be pitched at slightly higher percentage than the applicable rate. This would provide a reasonable period of security around which mining companies may plan to cater for rate fluctuations.

6.7 Division of Responsibility and the Administration of the Law

Clause 30 of the 2006 draft bill provides for the division of responsibility between the Commissioner for the South African Revenue Service and the Minister of Minerals and Energy (MME).  We had previously raised concerns that this arrangement diminishes the role of the MME who we believe should have the overall responsibility for administration of this Bill once passed.  This is based on the fact that the necessary technical expertise and knowledge of this industry is located in the DME.  We acknowledge that the financial aspects of the Bill should rest with the Treasury, which should therefore assist the Ministry of Minerals and Energy in administration.  Accordingly we are calling for the amendment of this clause to ensure that overall responsibility for the Bill remains with the MME.

This 3rd draft bill is silent on this provision. However, our submission remains unchanged as stated above.
6.8 Provisions from Previous Bill that have been Excluded

6.8.1 Withholding Regime for Diamonds

The 2003 draft Bill set out provisions requiring that purchasers of unpolished diamonds be subject to a withholding royalty, in contrast to other minerals where the extractor pays over the royalty directly.  This was directed at preventing the evasion of royalties in respect of diamonds.  However, this has been removed from the current Bill.

Taking into account the difficulty in monitoring the extraction and transfer of diamonds, we are accordingly calling for the reinstatement of this provision.

6.8.2 Publication of Monthly Statistics

The 2003 draft Bill provided for the reporting of monthly statistics to Parliament about the economic activity involving the mining and petroleum industry.  Of concern is that this has been removed from the current Bill.  Noting the social and economic implications of this Bill, we are calling for the reinstatement of this provision.  Further provision should be made for the reporting to include the disaggregating of the information down to company level.

7. Conclusion

As indicated through out the body of our submission, we have difficulty in supporting the broad thrust of this Bill, not withstanding its intended purpose of implementing a principle of ensuring that the nation is compensated for the loss of its non-renewable resources and we are opposed to the watered down versions of 2003 and 2006 drafts. A natural extension of this principle would have been to ensure the application of the revenues generated for the direct benefit of those most directly affected by mining operations, being mineworkers, mining communities and labour sending areas.  In our view the absence of a dedicated fund in recognition of this principle constitutes a serious flaw in the Bill.  Further, there are numerous other provisions in the Bill where we have called for amendments.

Accordingly on this basis we are calling for a process of redrafting of this Bill by the Department to ensure that our concerns and matters of deviation from the MPRDA and by extension the lack of conformity with the provisions of the country’s Constitution are addressed.  In addition provision should be made to ensure that the Bill is duly tabled at NEDLAC for consideration.

END

� See The Precious Metals Act 37 of 2005 and amendments to the 1986 Diamonds Act by the Diamonds Amendment Act 29 of 2005 and the Diamonds Second Amendment Act 30 of 2005.





� See section 213 of the Constitution.
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