MEMORANDUM ON THE OBJECTS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT AMENDMENT BILL, 2007
The purpose of the National Environmental Management Amendment Bill, 2007, is threefold. Firstly, to add the Environment Conservation Act, 1989 (ECA), the National Environmental Management: Air Quality Act, 2004 (NEM:AQA) and the Atmospheric Pollution Prevention Act, 1965, (APPA), to the list of Acts which environmental management inspectors are mandated to enforce. Secondly to provide for environmental management inspectors to be peace officers as contemplated in the Criminal Procedure Act, 1977. Lastly, to provide for the imposition of a penalty for the offence of failing to comply with a compliance notice in terms of section 31N of the  National Environmental Management Act, 1998 (NEMA).

The reason for including both ECA and APPA as specific environmental management Acts is to ensure that they, for the remainder of their phasing out periods, are enforced in terms of the new enforcement provisions in NEMA which were inserted in NEMA in terms of the National Environmental Management Amendment Act, 2003. In terms of this enforcement system both the Minister and the MECs for environmental affairs can appoint environmental management inspectors for the enforcement of NEMA and all “specific environment management Acts”. Effective enforcement powers are given in terms of this system to environmental management inspectors. The reason for including NEM:AQA in the definition of specific environmental management Act is to avoid the need for a further amendment of this definition when section 60 comes into effect. This will also allow environmental management inspectors to enforce those sections of NEM:AQA that are already in effect, without having to wait for the passing of section 60.
ECA is already partially repealed, and although it is envisaged that ECA will eventually be repealed in its totality, this Act is still being applied for managing the disposal of solid waste. It is therefore proposed that ECA for the remainder of its life span be brought under the NEMA enforcement system to make enforcement of its remaining provisions more effective. It is uncertain at this stage when the provisions of ECA on solid waste disposal would be replaced in its entirety by new legislation.

APPA, on the other hand, has already been repealed but as the repealing provision, section 60 of the Air Quality Act, 2004, has not yet come into effect, it is proposed that a provision be included in the Amendment Bill to provide for APPA to be deemed a specific environmental management until section 60 comes into effect. This course of action will avoid an unnecessary amendment of NEMA at the stage when section 60 takes effect. It may still take some time before section 60 can be put into effect.

As APPA has its own enforcement provisions, the Bill will enable the current enforcement system of the Act to be retained until the repeal of APPA comes into effect. APPA provides for a detailed system of appointment in respect of air pollution control officers, and also stipulates qualification requirements for such officers because of the highly technical and specialised nature of their functions. The inclusion of the abovementioned deeming clause in this Amendment Bill will therefore not affect the current enforcement system of APPA but will strengthen the enforcement of APPA whilst it is still in force.
Section 60 of NEM:AQA refers to the Table in Schedule 1 of the Act, which sets out the legislation to be repealed or amended when the section come into effect. Schedule 1 currently provides for NEM:AQA to be added to the definition of specific environmental management Acts. This will have the result that an additional amendment to “specific environmental management Acts” will have to take place once section 60 takes effect. In order to avoid the multiplicity of amendments to this definition, the Bill proposes that NEM:AQA is included in the definition. This will have the added advantage that the provisions of NEM:AQA that are currently in effect may fall within the mandate of environmental management inspectors.

The second reason for the amendment is to clarify environmental management inspectors’ status as peace officers when exercising certain of their powers.  Among the inspection, investigation and enforcement powers given to environmental management inspectors by Chapter 7 of NEMA, is “all the powers assigned in terms of Chapters 2, 5, 7 and 8 of the Criminal Procedure Act, 1977 (CPA), to a police official who is not a commissioned officer” (Section 31H(5) of NEMA).  Chapters 2, 5, 7, and 8 of the CPA refer to powers given to “peace officers”. 

Currently, NEMA does not expressly provide for an environmental management inspector’s status as a peace officer when exercising powers under the CPA.  Due to concern that this may cause interpretation difficulties in the courts, it is proposed that NEMA’s Section 31H is amended by inserting a new sub-clause (6) which simply clarifies that, for the purposes of enforcement of NEMA and a specific environmental management Act, an environmental management inspector is a peace officer as contemplated in the CPA.  A similar provision is contained in the Marine Living Resources Act, 1998.
Thirdly, the Amendment Bill provides for the imposition of a penalty in the event that a person is found guilty of the offence of failing to comply with a compliance notice in terms of section 31N of NEMA. Currently, NEMA states that a person who fails to comply with a compliance notice commits an offence, but it does not provide for an accompanying penalty (either in the form of a fine and/or imprisonment) in the event of a conviction of this offence by a court of law. This may have an adverse effect on the competency of a court to regard the failure to comply with a compliance notice as a criminal offence and to impose any penalty.  In order to set a meaningful standard for maximum penalties that is consistent with other national environmental quality and protection offences, the proposed maximum penalty for non-compliance with a compliance notice is equivalent to the maximum penalty currently prescribed in Section 24F(4) of the NEMA, namely 10 years and/or R5 million.
Financial implications

Other than notifying all institutions that implement and enforce NEMA, ECA,APPA and NEM:AQA and all designated environmental management inspectors (and officials awaiting designation as environmental management inspectors) of the amendment and implementing a communication strategy to advise the public of the amendment, there are no financial implications of any significance.

Consultation

The following persons and institutions have been consulted on the contents of this amendment bill:

· all provincial environment departments through Environment MINMEC

· other national departments represented on the Committee for Environmental Coordination
The Minister of Safety and Security has also have been advised of the contents of the amendment bill; and has responded in letter stating that, in principle, the South African Police Service approves of the proposed status of environmental management inspectors as peace officers. 
Tagging

 The Department of Environmental Affairs and Tourism is of the view that the Bill should be dealt with as section 76 Bill in the Parliamentary process.

