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Dear Ms Masilo
FILMS AND PUBLICATIONS AMENDMENT BILL [B27B-2006]
1.
Introduction
We have been asked to comment on an opinion obtained by the Select Committee from Advocate I Jamie SC on the above Bill. 
Before doing so, we wish to point out that the Portfolio Committee had presented the National Assembly with the redrafted Bill [B27B-2006], which is not the same as the Bill originally certified.
It is incumbent upon us to highlight to this Committee that, in terms of section 167(5)
 of the Constitution
, only the Constitutional Court can make the final decision as to whether an Act of Parliament is unconstitutional. 
Our role, in certifying legislation, is to ensure that as far as we are able to determine, the legislation will withstand constitutional scrutiny. 
Adv Jamie’s opinion is divided into three sections, in which he comments on:

· Specific clauses of the Bill which he finds no fault with;
· Clauses in respect of which he expresses reservations; and

· Clauses that he argues are unconstitutional.

We now proceed to respond to each of the said elements raised in the opinion.
2.
Clauses that Jamie SC agrees with
2.1
We now set out the relevant extracts of his opinion, in the following manner:

· “I do not consider references to 'propaganda for war' (ss2 (b)) and incitement of imminent violence (ss2(c)) to raise issues of constitutionality. The reason for this is that in terms of section 16(2) of the Constitution, the right to freedom of expression expressly does not extend to either of these categories of expression.
· The advocacy of hatred based on an identifiable group characteristic and that constitutes incitement to cause harm is made subject to an exception (i.e. is a bona fide documentary or is a publication of scientific, literary or artistic merit or is on a matter of public interest). I am of the view that this can properly be placed under the 'refused classification' category.
· I am …of the view that a classification that targets 'explicit sexual conduct' as defined as that which violates or shows disrespect for human dignity is likely to pass constitutional muster.

· I do not foresee a problem in respect of bestiality, incest or rape. Bestiality and incest are made offences under the Sexual Offences Bill (sections 12 and 13 thereof).
· Explicit visual presentations of extreme violence: In my view, the State has a legitimate interest in the strict regulation of this type of expression, particularly given the high levels of violence in society. Accordingly, I am of the view that the inclusion of this type of expression under a XX classification is constitutionally sound.
· Section 16(4)(d) appears to be constitutionally compliant. The section refers to publications which contain visual presentations, descriptions or representations which may be disturbing or harmful to or age inappropriate for children — such publications must be classified with reference to the relevant guidelines, by the imposition of appropriate age-restrictions and such other conditions as may be necessary to protect children in the relevant age categories from exposure to such materials.
· I have considered the provisions of section 16(5) and am satisfied that it does not appear to be constitutionally assailable. Its objective is seemingly to engender a culture of accountability and transparency, both of which have been recognised by the Constitutional Court as being laudable objectives.
· Section 16(4)(d) appears to be constitutionally compliant. The section refers to publications which contain visual presentations, descriptions or representations which may be disturbing or harmful to or age inappropriate for children — such publications must be classified with reference to the relevant guidelines, by the imposition of appropriate age-restrictions and such other conditions as may be necessary to protect children in the relevant age categories from exposure to such materials.".
State Law Adviser’s response
2.2
We do not express any view with regard to the matters that Jamie SC agrees with, because we do not see them as problematic.

3.
Clauses whose constitutional validity Jamie SC expresses reservations and cautions against
3.1
Clause 19 re: New section 16(1)

3.1.1
The new section 16 (1) provides:

“Any person may request, in the prescribed manner, that a  publication, other than a newspaper that is published by a member of the Newspaper Association of South Africa, which is to be or is being distributed in the Republic, be classified in terms of this section” (our underlining). 
In as far as the exclusion of newspapers, which are members of the Newspapers Association of South Africa (NASA) from the ambit of the Bill, Jamie SC, with regard to the new section 16(1), states as follows: 

"First, it bears mention that the only exception to this section is 'a newspaper that is published by a member of the Newspaper Association of South Africa'. Whilst the need for newspapers to be excluded from the ambit of the section is obvious, I have some reservations about such exclusion being limited to newspapers published by 'a member of the Newspaper Association of South Africa'. I have little insight into the publishing associations of newspapers and the appropriateness or not of the exception being limited to newspapers affiliated to the Newspaper Association of South Africa but merely raise the point that any exclusion cannot be arbitrary.".
State Law Advisers’ response re: new section 16(1)
The Portfolio Committee excluded NASA members from the ambit of the clause after careful consideration of the submissions made by the stakeholders in the newspaper industry. 
According to the Newspaper Association of South Africa (NASA), it has implemented a system, which regulates its members. Non-members of NASA are not regulated at all, thus the Bill sets out to regulate these. 
Clause 19 re: new section 16(2)

3.2.1
The new section 16(2) provides as follows:

“Any person, except the publisher of a newspaper contemplated in subsection (1), who, for distribution or exhibition in the Republic creates, produces, publishes or advertises any publication that contains visual presentations, descriptions or representations of or amounting to—

(a)
sexual conduct;

(b)
propaganda for war;

(c)
incitement of imminent violence; or

(d)
the advocacy of hatred based on any identifiable group characteristic and that constitutes incitement to cause harm,

shall submit, in the prescribed manner, such publication for examination and classification to the Board before such publication is distributed, exhibited, offered or advertised for distribution or exhibition.
In respect of the new section 16(2) Jamie has the following remarks:

"The effect of the proposed section 16(2) is in my view, to impose a prior restraint on freedom of expression….. I have significant reservations in respect of the constitutionality of section 16(2). Proceeding from the premise that the effect of the section is that it does constitute a prior restraint, the ambit of the section, is, in my view, such that it:

· Impermissibly intrudes upon and restricts constitutionally protected speech;

· In any event fails to provide clear and certain indications as to what speech is permissible and what is not.".
State Law Adviser’s response re:  new section 16(2)
3.2.2
There is a difference between the Constitution of South Africa and that of America in as far as they deal with the right to freedom of expression. In his submission as aforesaid, Jamie SC is relying on the American jurisprudence where it is a known principle that, “any system of prior restraint of expression comes to court bearing a heavy presumption against its constitutional validity”. This principle was confirmed in the American case of New York Times Co. v United States 403 US 713 (1971). In this case the New York Times and Washington Post wanted to publish certain classified material relating to the US stance in the Vietnam War. The government brought an application to gag the newspapers from publishing the information. The court held that any prior restraint on freedom of expression is presumed to be constitutionally invalid, and the government application was dismissed on the basis that gagging the newspaper infringes on the First Amendment on freedom of expression, which states, “Congress shall make no law …abridging the freedom of speech, or of the press.”

3.2.3
The Supreme Court of Appeals, in the matter of Midi Television (Pty) Limited v Director of Public Prosecutions (Western Cape) [2007] SCA 56 distinguished the rationale of the American case from the South African constitutional jurisprudence. In this case the court had to adjudicate on an application brought by the Director of Public Prosecution against Midi Television (e-tv) interdicting them from broadcasting an interview with the witnesses in a murder case, involving 5 accused, pending in the Cape High Court. The court was required to adjudicate on the issue of two competing rights, being the right to freedom of expression and the right to a fair trial on the part of the accused.  The DPP intervened to stop the broadcasting of the documentary, which could show some of the witnesses of the State who were interviewed, in order to preserve the integrity of the administration of justice which is premised on the constitutional right to a fair trial. 
3.2.4
The court held that guidance is not to be had from the United States jurisprudence given that the extensive protection that is afforded to the press in that country is dictated by the text and the historical setting of the First Amendment, which is not consonant with the South Africa Constitution. It must be noted that the First Amendment, unlike section 16 of the Constitution of the Republic of South Africa, 1996 (the Constitution), is not subject to any limitation such as that stated in section 36 of the Constitution. In paragraph 14 of the Midi case the Supreme Court of Appeal (SCA) applied the principle set out by the Constitutional Court in S v Mamabolo 2001(3) SA 409 (CC) that, “with us the right to freedom of expression does not rank above all other and is not an unqualified right, section 16(1), the corresponding provision in our Constitution, is wholly different in style and significantly different in content”.
In light of the above, we submit that the freedom of expression is not cast in stone and may be limited in section 36 of the Constitution.  Section 36 provides as follows:


"(1)
The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including-

(a)
the nature of the right;

(b)
the importance of the purpose of the limitation;

(c)
the nature and extent of the limitation;

(d)
the relation between the limitation and its purpose; and

(e)
less restrictive means to achieve the purpose.



(2)
Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights."
3.2.5
In the Midi Television case, the SCA held that the constitutional protection of freedom of expression may be abridged to the extent that it is necessary to do so for the protection of other rights. The court held further that in determining the extent to which the full exercise of one right may be curtailed must be compared to the extent of the limitation and the purpose of the limitation on the other hand. The law recognises the validity of the limitation of a right if the loss is outweighed by the benefit to be gained from the limitation in terms of section 36.
We submit that the limitation placed by section 16(2) is justifiable and cannot be unconstitutional and, for this reason, will pass constitutional muster.
3.2.6
In weighing the right to freedom of expression against the rights and best interests of children, it is submitted that the limitation in terms of section 16(2) of the Bill will withstand constitutional scrutiny.  
3.2.7
Furthermore, clause 2(b) and (c) of the Bill, strengthens this argument because it states as follows:

"The objects of this Act shall be to––
(b)
protect children from exposure to disturbing and harmful materials and from premature exposure to adult experiences; and

(c)
make use of children in and the exposure of children to pornography punishable.".
3.2.8
The objects of the Bill are to protect children.  Parliament enacted the Children Act, 2005 (Act No. 38 of 2005), whose main object is:

· to protect children from discrimination, exploitation and any other physical, emotional or moral harm or hazards;
· protection from maltreatment, neglect, abuse or degradation; 
· to ensure that the best interests of a child are of paramount importance in every matter concerning the child; and
·  to generally to promote the protection, development and well-being of children. 
3.2.9
It is accepted that rights in the Bill of Rights may be restricted to protect another’s right. The objectives of the Bill, i.e. protection of the children who are deemed to be vulnerable in the South African context can be appropriately adapted to restrict the right to freedom of expression. The text of the Bill and the historical context which informs its objectives dictates that the freedom of expression can be curtailed in the best interests of our community. Freedom of expression of expression is not being abolished, but will be regulated to protect the rights and interests of children.  
3.2.10 In the light of the above, we submit that this limitation envisaged in terms of the new section 16(2) will pass the constitutional muster.

3.3 Clause 19 re: new section 16(2) - use of the words “of or amounting to”
3.3.1
In dealing with the above, Jamie SC argues as follows:
"A principal difficulty with section 16(2) is the fact that it refers to visual presentations, descriptions or representations "of or amounting to" the various types of speech thereafter itemised. I deal hereunder with the manner, in which the itemised categories of speech are dealt with but, for present purposes, wish to focus on the emphasised words.

As pointed out in the SANEF submissions, and in particular paragraph 3.3 thereof, the type of speech that will attract mandatory classification in terms of section 16(2) is not limited to that that amounts to speech proscribed under section 16(2) of the Constitution. Instead, and because of the use of the word "of", any form of visual depiction or presentation of such proscribed speech, regardless of purpose and context, triggers the mandatory classification requirements of 16(2) of the Act.

I am uncertain as to whether the use of the words 'of or' in section 16(2) is deliberate or as a result of an oversight. If deliberate, there would appear to me to be no justifiable reason why speech that is clearly constitutionally protected should be subjected to what amounts to a permanent system of prior restraints operated by the State. I would point out in this regard that the fact that a publication, once submitted, can escape a more onerous classification if, in the assessment of the classification committee, it has scientific, literary or artistic merit, does not remedy the fact that publication is subject to a prior restraint.

If however, the utilisation of the words 'of or', and the consequences thereof outlined above and in the SANEF submissions, are unintentional, then it would seem to me that the simple deletion of these words would contribute significantly to the amended Act passing constitutional muster.

The fact that the utilisation of the phrase 'of or amounting to' may not have perhaps received the thought and consideration that it should is also indicated by the fact that the utilisation of that phrase in relation to sexual conduct is inapposite, and effectively without meaning. Thus, the mere visual presentation, description or representation of sexual activity can never itself 'amount' to sexual conduct. That is of course not the case with the other types of speech itemised, which suggests to me that the drafters of the section may not have been alive to the full consequences of the utilisation of these words in the section.".

State Law Adviser’s response re:  use of words "of or amounting to" in the new section 16(2)
3.3.2

To take Jamie’s concerns into account, we recommend that the new section 16 (2) be amended as follows:-

(2) Any person, except the publisher of a newspaper contemplated in subsection (1), who, for distribution or exhibition in the Republic creates, produces, publishes or advertises any publication that contains visual  presentations, descriptions or representations-

(a) of sexual conduct, or 
(b) of or amounting to —

(i) propaganda for war;

(ii) incitement of imminent violence; or

(iii) the advocacy of hatred based on any identifiable group  characteristic and that constitutes incitement to cause harm,

shall submit, in the prescribed manner, such publication for examination and classification to the Board before such publication is distributed, exhibited, offered or advertised for distribution or exhibition.

3.4
Clause 19 re: use of the words “sexual conduct” in the new section 16(2)(a) and (b)
3.4.1
Jamie SC argues as follows:
"I do however express reservations in respect of the constitutionality of subsections 2(a) and (d). In my view, subsection (d) is likely to pass a limitations enquiry, though the same cannot be said for subsection (a). The following bear mention in this regard:
(a)
Sexual conduct (ss2(a)) is not excluded from the ambit of freedom of expression under the Constitution.  This notwithstanding, 'sexual conduct' is defined extremely broadly in the Act. It is said to 'include':

(i) male genitals in a state of arousal or stimulation;

(ii) the undue display of genitals or of the anal region;

(iii) masturbation;

(iv) bestiality;
(v) sexual intercourse, whether real or simulated, including anal sexual intercourse;

(v) sexual contact involving the direct or indirect fondling or touching of the intimate parts of a body, including the breasts, with or without any object;

(vi) the penetration of a vagina or anus with any object;

(vii) oral genital contact; or

(ix)
oral anal contact.
On the basis of this definition, sexual conduct is rendered susceptible to classification under section 16(2) of the Amendment Bill. In my view, irrespective of what the outcome of the classification process would be, the fact that such expression is rendered susceptible to pre- classification on the basis of a definition as broad as is presently provided for is problematic. Given that it constitutes an obvious limitation of the right to freedom of expression in section 16(1) of the Constitution, it must satisfy the limitations enquiry under section 36 of the Constitution. In terms thereof, the rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including: (a) the nature of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation between the limitation and its purpose; an (e) less restrictive means to achieve the purpose.

In my view, the State would find it difficult to meet a limitation enquiry under section 36 of the Constitution in that: (a) it is unclear as to what purpose is to be served by including sexual conduct within the ambit of section 16(2); (b) the mere existence of 'sexual conduct' has no relevance to a classification under section 16(4) — as I will address at a later stage, section 16(4) does not even allow for a classification on the basis of 'sexual conduct' — to this extent the criterion of sexual conduct under section 16(2)(a) seems to bear no rational connection to the classification under section 16(4); (c) it is unclear as to what the purpose of this limitation is, or more particularly, what harm (if any) is sought to be addressed by this provision; (d) in any event there are seemingly less restrictive means by which to satisfy the objective (such as guidelines in relation to acceptable publications). In the circumstances, I am of the view that section 16(2)(a), is unduly broad and is unlikely to pass constitutional pass muster.".
State Law Adviser’s response re:  use of the words "sexual conduct" in the new section 16(2)(a) and (b)
The section has to be read and understood within the context of the Bill as a whole. The primary objective of the Bill is the protection of children against sexual exploitation. Our opinion is that the said words are clear and unambiguous. The meaning thereof is crafted is such a broad manner in order to ensure that it covers the whole purpose of the Bill. 
3.5
Clause 19 re: new section 16(4)(b)(ii)
3.5.1
With regard to this provision of the Bill, Jamie SC states as follows:

“Bestiality, incest, rape or conduct or an act which is degrading of human beings: I do not foresee a problem in respect of bestiality, incest or rape. Bestiality and incest are made offences under the Sexual Offences Bill (sections 12 and 13 thereof). It bears mention that in respect of rape, for instance, in S v Chapman15 the SCA held that that sexual violence in general and rape in particular, constituted 'a humiliating, degrading and brutal invasion of the privacy, the dignity and the person of the victim' and that women were entitled to the protection of these rights which were 'basic to the ethos of the Constitution and to any defensible civilisation.'  The Court went on to say: 'We are determined to protect the equality, dignity and freedom of all women, and we shall show no mercy to those who seek to invade those rights.'16 I do however have certain reservations in respect of "conduct or an act which is degrading of human beings'. In my view, this requirement is extremely broad and very vague. This notwithstanding, if in the opinion of the classification committee, the requirement is met, it carries an 'XX' classification, unless it were to be saved under the scientific, literary or artistic merit exception. In my view this requirement is likely to be found to be unconstitutional when assessed against section 36, because of its vagueness and overbreadth.

Conduct or an act which constitutes incitement of, encourages or promotes harmful behaviour: In my view this criterion is susceptible to challenge on the grounds of vagueness. Once more, I point out that the difficulty is exacerbated by virtue of the fact that it relates to an 'XX' classification. For the reasons stated under (b) above, I am of the view that a Court is unlikely to find that it constitutes a reasonable and justifiable limitation under section 36.”
State Law Adviser’s response
3.5.2
We do not agree that the current wording or language would render the relevant clauses of the Bill unconstitutional. It is noteworthy that the Constitutional Court in the case of Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 (CC) at page 206, Ngcobo J in delivering a unanimous decision of the Court held, 

“What is required is reasonable certainty and not perfect lucidity. The doctrine of vagueness does not require absolute certainty of laws. The law must indicate with reasonable certainty to those who are bound by it what is required of them so that they may regulate their conduct accordingly. The doctrine of vagueness must recognise the role of government to further legitimate social and economic objectives and should not be used unduly to impede or prevent the furtherance of such objectives”.

3.5.3
The Constitutional Court in developing our constitutional jurisprudence, set out in herein above, relied and endorsed the Canadian jurisprudence on the doctrine of vagueness, which says:

“…laws that are framed in general terms may be better suited to the achievement of their objectives…. A very detailed enactment would not provide the required flexibility, and it might furthermore obscure its purposes behind a veil of detailed provisions. The modern State intervenes today in fields where some generality in the enactments is inevitable. One must be wary of using the doctrine of vagueness to prevent or impede State action in furtherance of valid social objectives, by requiring the law to achieve a degree of precision to which the subject-matter does not lend itself. A delicate balance must be maintained between societal interests and individual rights".
3.5.4 It has been held by our courts that the question whether legislation is void for uncertainty must necessarily be a question of degree, and we submit that if one reads the words complained about in the light of the subject matter and objects of the legislation, it will be easy to determine what is meant by the use thereof. We are unable to agree with Jamie on this point. 

3.6
Clause 29 re: new section 24A (2)(c)
3.6.1
With regard to this section Jamie SC states as follows:

“The proposed section 24A is titled: 'Prohibitions, offences and penalties on distribution and exhibition of films, games and publications'. 

The section makes various forms of conduct an offence. One of the issues that I express concern on is the criteria by way of which this is done. As is apparent from, for instance, section 24A(2)(c), the criterion is if the film, game or publication 'would' have been classified in a particular way. The difficulty with this provision is that an individual is expected ex post facto to determine a classification that would have been made by a classification committee. This is particularly problematic in light of the broad criteria that I have already referred to above".
State Law Adviser’s response

3.6.2
The use of the words “would have been” is not new, as it was extensively used in the Principal Act. We therefore do not view the use of these words as creating any uncertainty or ambiguity on the meaning of the new section 24A(2)(c).  
4.
Clauses that Jamie SC views to be unconstitutional 

Clauses 21 and 27

4.1
In paragraph 45, Jamie SC again cites the current section 18 of the Act. In paragraph 48, he summarises clause 21 (the new section 18) as follows:-

"Clause 21 of the Amendment Bill refers to the following key aspects:

Any person who distributes, broadcasts or exhibits any film or game in the Republic, must in the prescribed manner and on payment of the prescribed fee: (a) register with the board as a distributor or exhibitor of films or games; and (b) submit for examination and classification any film or game that has not been classified, exempted or approved in terms of the Films and Publications Act or the Publications Act of 1974.

The Board then refers any publication submitted to it to a classification committee for examination and classification of such publication in terms of subsection (2);

The classification committee will then examine the film or game in the prescribed manner and classify it in accordance with subsection (3);

In terms of subsection (4), where the publication has been classified as a "refused classification" or has been classified "XX" or "X18", the CEO must cause the classification to be published by notice in the Gazette, together with reasons for the decision;

In terms of subsection (5) where a film or game submitted to the Board in terms of this section contains visual presentations or representations of, or amounts to, child pornography, the CEO shall refer that publication to a police official of the South African Police Service for investigation and prosecution.”.

4.2
He also make the following remark in paragraph 50: “It is notable that pursuant to clause 27 (amending section 23(3)), a broadcaster who is subject to regulation by the Independent Communications Authority of South Africa ("ICASA") shall, for the purposes of broadcasting, be exempt from the duty to apply for classification of a film or game, and, subject to section 24A(2) and (3), shall, in relation to a film or game, not be subject to any classification or condition made by the Board in relation to that film or game.”.

4.3.
With regard to the above submission, Jamie SC states in paragraph 50.1 “The effect of the proposed section 23(3), if enacted, would be that licensed broadcasters will not, in general, be required to submit films for classification to the Board in advance of screening them (I do not at this stage address the exceptions to this proposition);

4.4.
In paragraph 50.2, he argues that “Section 192 of the Constitution requires that national legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society;

In terms of the Independent Communications Authority of South Africa Act No. 13 of 2000, ICASA is the body established by Parliament to regulate broadcasting in accordance with section 192 of the Constitution;

It is apparent from the provisions of sections 53 to 61 of the Electronic      Communications Act that ICASA regulates broadcasting content;”.

4.5
To this extent he submits that in order to be constitutionally compliant an exemption from the Board must be granted.

State Law Adviser’s response

4.6
Jamie SC ‘argument on this clause is not clear. We do not understand his argument. He seems to contradict himself. (See ad paragraphs 50.2, 50.3 and 50.4).  
4.7
Clause 21 (the new section 18) provides as follows:-



“(1)
Any person who distributes, broadcasts or exhibits any film or game in the Republic shall be in the prescribed manner on payment of the prescribed fee—

(a)
register with the Board as a distributor or exhibitor of films or games; and 10

(b)
submit for examination and classification any film or game that has not been classified, exempted or approved in terms of this Act or the Publications Act, 1974 (Act No. 42 of 1974).”.

4.8
This section makes it mandatory for everyone, including broadcasters, to register with the Board, and to submit for examination and classification any film or game that has not been classified, exempted or approved in terms of the Act. This subsection we submit is inconsistent with section 192 of the Constitution and would be challenged for its unconstitutionality if enacted in its current form. 

Section 192 of the Constitution provides as follows:

“National legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society.”

4.9
It appears from section 192 that ICASA is constitutionally mandated to exclusively regulate broadcasting in the Republic.

4.10
In Jamie SC’s words, “It is notable that pursuant to clause 27 (new section 23(3)), a broadcaster who is subject to regulation by the Independent Communications Authority of South Africa ("ICASA") shall, for the purposes of broadcasting, be exempt from the duty to apply for classification of a film or game, and, subject to section 24A(2) and (3), shall, in relation to a film or game, not be subject to any classification or condition made by the Board in relation to that film or game.”.

4.11
Even though the new section 23 (3) exempts the broadcasters who are subject to regulation by ICASA from the provisions of the new section 18 (1), we submit that the words “subject to section 24A (2) and (3)” as they appear in that section make the exemption of the broadcasters partial. 

4.12
In order to ensure consistency with the Constitution and in order to guard against any encroachment of the Board in the mandate of ICASA of regulating broadcasting, we also recommend that the words “subject to section 24A (2) and (3)” as they appear in the new section 23(3) be removed from that subsection This recommendation would ensure that the Bill does not infringe section 192 of the Constitution.

4.13
In order to avoid any inconsistency and uncertainty, we also recommend that the new section 23 (3) should be removed from clause 27 and be placed under clause 21 as a new subsection 6. This recommendation is precipitated by the fact that the subject matter in the new section 23 (3) is different from that of clause 27.

Yours faithfully

___________________     _______________   
Adv Mongameli Kweta & Mr Madoda Titus
SENIOR STATE LAW ADVISERS

For OFFICE OF THE CHIEF STATE LAW ADVISER
� The Constitutional Court makes the final decision whether an Act of Parliament, a provincial Act or conduct of the President is constitutional, and must confirm any order of invalidity made by the Supreme Court of Appeal, a High Court or a court of similar status, before that order has any force.


� The Constitution of the Republic of South Africa, 1996 (Act 108 of 1996.





