1
2

Sentencing a child who murders – DPP, KwaZulu-Natal v P 2006 (1) SACR 243 (SCA)

Prof SS Terblanche

Department of Criminal and Procedural Law

Unisa

H1 Introduction

When P was only 12 years old, she hired two men to kill her grandmother. At 14 years old, she was convicted of murder by Swain J in the High Court in Pietermaritzburg. She received a ‘postponed sentence’ on condition that she complied with the conditions of a sentence of correctional supervision, for a period of three years. The State appealed against this sentence, mainly on the ground of it being too lenient. When the Supreme Court of Appeal (‘the SCA’) gave its judgment, on 1 December 2005, P was 15-and-a-half years old.

In essence the SCA found that the trial judge misdirected himself in one material respect, namely that he accepted the evidence on sentencing by defence witnesses without the ‘necessary degree of objectivity’ and ‘without considering whether they had a factual basis for their opinion.’ As a result, he overemphasised P’s personal circumstances (par 7). The SCA also found that postponement of sentencing was sufficiently inappropriate to justify an interference (pars 10 and 26). In the end, after attending to a wide variety of sentencing considerations, it imposed the following sentences: (1) Seven years’ imprisonment, wholly and conditionally suspended for five years. (2) Three years’ correctional supervision, attended by a whole range of conditions.

This comment focuses on a number of aspects of this judgment. In particular, the court’s application of the constitutional requirements that child offenders should be imprisoned only as a last resort and then for the shortest period possible will be considered. In addition, the following sentencing issues that were touched upon in the judgment will be considered:

(1) the appropriateness of correctional supervision as a sentence,

(2) whether prison conditions should influence the court at all during sentencing, and

(3) the conditions that should or may accompany correctional supervision.

A complete comparative perspective of the constitutional requirements will not be possible within the scope of this comment. Therefore, it will be used primarily to highlight some of the current difficulties, which will require further research.

H1  The general approach with respect to the sentencing of juvenile offenders

The court acknowledged that the sentencing of juvenile offenders is much more complex than sentencing adult offenders. Although we have no separate child justice system, youth has always been considered a mitigating factor (par 12).

In addition to the ‘so-called traditional approach’ (the crime, the offender and the interests of society), child offenders should be sentenced with due regard to section 28 of the Constitution of the Republic of South Africa, 1996 and international developments in this field (pars 11-14). In particular, the provisions of section 28(1)(g) needs to be heeded. In its terms every child has the right ‘not to be detained except as a measure of last resort’ and then ‘the child may be detained only for the shortest appropriate period of time’. If detained, child offenders have the right to be kept separate from adult prisoners and to be treated and accommodated in ‘conditions that take account of the child’s age’ (s 28(1)(g)(i) and (ii)). That detention should be a last resort and then for the shortest time possible has been described at the leitmotif of juvenile justice reform (S v Brandt [2005] 2 All SA 1 (SCA) (also reported as S v B 2006 (1) SACR 311) par 18).

The international instruments that affect the sentencing of child offenders emphasise the reintegration of the child into society (par 14). Section 28 of the Constitution originated from the United Nations Convention on the Rights of the Child (1989), which was ratified by South Africa on 16 June 1995 (par 15). Through ratification, South Africa ‘assumed an obligation under international law to incorporate [the convention] into its domestic law’ (ibid). The SCA referred quite extensively to S v Brandt (above) and S v Kwalase 2000 (2) SACR 135 (C) 138 in this respect. It could have added S v Nkosi 2002 (1) SACR 135 (W), a case which discussed the sentencing of child offenders in much detail. Mention should also be made of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (1985) (the so-called ‘Beijing Rules’). The SCA quoted rules 5 and 17, which both recommend that the ‘reaction taken’ should always be in proportion to the gravity of the offence and the circumstances and needs of the child offender (par 16).

These considerations are repeated and summarised in par 18 of the judgment. The court then noted that the incarceration of child offenders is not forbidden by the Constitution or the international instruments (par 19), and referred to the English case of R v Secretary of State for the Home Department, Ex parte Venables [1997] 3 All ER 97 (HL). The appropriateness of this reference is discussed below.

Just about every country of the world is a signatory to the Convention on the Rights of the Child. The two exceptions are the United States of America and Somalia. Although President Clinton signed the declaration, it can only become part of American law when ratified by two-thirds of the Senate – an unlikely event any time soon (see B Krisberg in J Muncy & B Goldson (eds) Comparative Youth Justice (2006) 16). Of our neighbouring countries Zimbabwe was the first to sign (11 Oct 1990) and Swaziland the last (6 Oct 1995 – www.unhcr.ch/html/menu3/b/treaty15_asp.htm, accessed 30 Nov 2006).
The governments in most countries are struggling to comply with the requirements of the Convention. They have to cope with local politics and demands. The Canadian Youth Criminal Justice Act (2002 c.1) at least declares the fact that it is a signatory and that it recognizes the rights of young offenders (in the preamble). The law in England and Wales consistently appear to ignore the Convention, and it now incarcerates more young people than any other European country (Muncy & Goldson supra 44). What is the position in South Africa? Two issues stand out. The first is that both the principle that imprisonment should be used as a last resort and then for the shortest period possible, are expressly included in section 28 of the Bill of Rights. The second is that, despite all this, South Africa has the highest known rate of incarceration of young offenders in the world, many times higher than the rates reported from most other countries, including Turkey and India (Muncy & Goldson supra 202-203; United Nations Office for Drug Control and Crime Prevention (2005) The Eighth Survey of Crime Trends and the Operations of Criminal Justice Systems, available at www.unodc.org/pdf/crime/eighth_survey/8pct.pdf, accessed on 22 Feb 2007).
H2 Separate child justice systems

Much of the Western World has separate criminal justice systems for child offenders. When the crime is really serious, such as murder or rape, it is generally possible to transfer the case to the adult system, despite the fact that the offence was committed by a person under the age of 18 (Bala Youth criminal justice law (2003) 21). 

Why a separate children’s criminal court system? The motivation is generally the same the world over, namely to give effect to the view that children have diminished criminal responsibility and that they should not be treated in the same way as adults (A Doob & C Cesaroni Responding to youth crime in Canada (2005) 50-51, 172). Freiberg & Fox places the focus slightly differently, namely on the force of youthfulness as a mitigating factor (R Fox & A Freiberg Sentencing: State and federal law in Victoria 2ed (1999) 824). In essence, the entitlement to different treatment is also the motivation provided by the South African Law Commission for its proposal that South Africa adopt a specialised child justice court (Report (Project 106) ‘Juvenile justice’ (2000) 130).
H1 Should imprisonment be imposed on child offenders?

The Supreme Court of Appeal in DPP v P certainly did not suggest any age below which imprisonment would, in principle, be unacceptable. In fact, Mthiyane JA indicated that had he been the trial judge he would have seriously considered imposing imprisonment (par 23). Now, he feels, it is ‘too late to impose a sentence of direct imprisonment’ (par 26). This statement is not explained. One can only surmise that he considered such a sentence inappropriate since P had already served about one third of her sentence. Furthermore, the court’s eventual sentence actually consists partly of imprisonment, a fact only barely affected by its suspension. In other words, it is quite clear that Mthiyane JA did not consider 12 years of age as being too young for the imposition of imprisonment.
Neither did the Court the purpose that a sentence of imprisonment would serve on this young offender. It is submitted that, without a consideration of this question, it is impossible to determine whether imprisonment is advisable or not. This does not mean the answer is easily found. Even in jurisdictions with separate juvenile justice systems a sizable portion of juvenile offenders still end up facing some form of custody. They are the more difficult cases, likely to have welfare, mental and addiction problems intergral to their offending history. The search for better options than imprisonment in their cases is never-ending (see J Chan (ed) Reshaping juvenile justice (2005) 197).

That incarceration of children is not forbidden by international instruments (see above) is undoubtedly and self evidently correct. I know of no country where all forms of detention or custody of children is forbidden altogether. The SCA referred to the Venables case (see above) for support on this point. This case dealt with two boys aged 10 years old who murdered a two-year-old boy, and who ‘were sentenced to ten years’ (par 19). The case raised immense safety and security and political issues in England in the early 1990s. It was widely publicised, even in South Africa. In fact, the sentence was not ten years, but detention ‘during Her Majesty’s pleasure’, the sentence mandated at the time for murder in the case of young offenders, by section 53(1) of the Children and Young Persons Act 1933 (see the Venables case at 100). This was an indeterminate sentence and the power to release such offenders was in the hands of the Home Secretary (op cit 116-120). In line with his statutory duties in case of such a sentence, the trial judge reported to the Home Secretary that a period of eight years’ incarceration would ‘meet the requirements of retribution and general deterrence’. A few days later the Lord Chief Justice advised that this period should be increased to ten years. However, the Home Secretary decided that this period should be at least 15 years. 
An indeterminate sentence could only be regarded as a total disregard for the principle that children should be incarcerated for the shortest period possible. It is clear from the Venables case that the Home Secretary was swayed in his decision to release the offenders by all kinds of political pressures, instead of exercising his discretion reasonably. Not surprisingly, this case ended up in the European Court of Human Rights (V and T v United Kingdom (1999) 30 EHRR 121) and the English legislation has now been amended (Ashworth Sentencing and criminal justice (2005) 116-117). It is particularly disappointing that the SCA chose to rely on the 1997-judgment from the House of Lords, when the final outcome from the European Court of Human Rights in 1999 (V and T v United Kingdom supra) have already been referred to in an earlier judgment, namely S v Brandt [2005] 2 All SA 1 (SCA).
There are wide ranging differences in the detail of European legal systems regarding the question at which age some form of custody is permissible. However, a wide consensus exists that major restraint is required regarding both the imposition of incarceration on young offenders and its duration, when compared with the treatment of adult offenders (H-J Albrecht & M Kilchling Jugendstrafrecht in Europa (2002) 519).

Different legal systems exclude child offenders from the imposition of incarceration in two ways. The first is to exclude some offenders from the criminal justice process altogether by setting the age of criminal capacity at a certain level. The second is to restrict the imposition of incarceration to offenders above a certain age. Yet another method to ameliorate the effects of imprisonment is to establish a different form of detention that is only aimed at child offenders.

H2 The age of criminal capacity

In South Africa, children below the age of seven years are not criminally responsible. From the age of seven to 14 children are presumed not to be criminally accountable, but if the prosecution proves beyond reasonable doubt that they did in fact have capacity, they will be convicted if the other elements of the crime is proven. Children will more readily be accepted to have responsibility as they approach the age of 14 years (cf Snyman Strafreg (2006) 178-180; Burchell Principles of criminal law (2005) 366-367). 

The position in other countries is highly complex and many variations exist on different themes. Muncie & Goldson (supra 199-200) provide the following summary: ‘In the European Union these ages [of criminal capacity] range from 8 in Scotland, and 10 in England and Wales to 15 in Denmark, Norway, Finland and Sweden and 18 in Belgium and Luxembourg.’ Other notable figures are 10 years of age in Australia, 12 in Canada (Doob & Cesaroni supra 52) and 14 in Japan and Spain. In the United States the age of criminal capacity is, generally, 7 years of age (see also Albrecht & Kilchling supra 487-491).
That the age of criminal capacity is as high as 18 in certain countries does not mean that they are incapable of dealing with a child who committed an offence, especially a serious one (see J Put & L Walgrave in Muncie & Goldson supra 115-116 with respect to the position in Belgium). As a matter of principle, one has to ask why a 16-year-old Belgian child should be protected from appearing in a criminal court, while a 10-year-old South African child is not? 

H2 No imprisonment below a certain age

The law in some African countries provide that children below a certain age may not be imprisoned. In Botswana, in terms of the Children’s Act (Cap 28:04), children are defined as persons under the age of 14 years. ‘Juveniles’ comprise the next category, persons from 14 but under 18 years of age (s 2). Every magistrate’s court sits as a juvenile court when it tries a child or a juvenile for the commission of an offence. However, the severest penalty that a juvenile court is permitted to impose, is to send the offender to a school of industries for a maximum of three years (s 28(d)). Such a school was under construction in 2001 (B Maripe ‘The recognition and enforcement of children’s rights in domestic law: An assessment of the child protection laws in Botswana in light of prevailing international trends’ (2002) 9 Int Journal of Children’s Rights 343). There is no room for the imposition of imprisonment, not even for crimes such as rape (S v Masowa [1989] BLR 24 at 28). The position is not clear with respect to a charge of murder, which would have to be tried in the High Court (Maripe supra 353-4). In addition, in terms of section 27(1) of the Penal Code (Cap 08:01), a sentence of imprisonment may not be imposed on any person under the age of 14 years old. The same principle appears to apply in Kenya (PLO Lumumba A handbook on criminal procedure in Kenya (2005) 165-166). If taken literally, this would not have excluded an offender like P, who was only sentenced after she reached the age of 14, from a sentence of imprisonment in the High Court. In South Africa, in terms of the Child Justice Bill as originally tabled in Parliament, it is proposed that children of 14 years of age and under (when the crime was committed) may not be imprisoned at all (clause 69 of Bill B49-2002). 
The Namibian Constitution prohibits imprisonment of any person under the age of 16 years (s 15(5). Du Toit also refers to the law in Uganda, in terms of which ‘a child may not receive a sentence of detention for a period exceeding three years when convicted of a crime that for adults is punishable by death’ (C du Toit ‘A measure of last resort?’ (Sep 2006) SA Crime Quarterly 15). It is not clear what the position is with respect to offences not punishable by death.

Many questions remain with respect to the detail of these principles in our neighbouring countries.

H2 Specific forms of juvenile detention

Canada, Netherlands and England and Wales will be used here as a small sample of the many special forms of juvenile detention around the world. In Canada, in terms of the Youth Criminal Justice Act (2002, c. 1), the “youth sentence” also enables the court to impose custody. This provides an interesting analogy to DPP v P. In R c D (E) 2004 CarswellQue 3049 (CS Qué) the offender was 13 at the time of the (second-degree) murder and 15 at the time of sentencing. She pleaded guilty. She knocked her stepfather unconscious and then stabbed him with a knife, killing him. Further background includes the following: 

‘Her parents separated when she was eleven and the young offender was in the custody of her mother, with whom she had a difficult relationship. According to a friend, she had entertained homicidal ideas for a while but it was difficult to assess the motives behind the murder. The accused refused psychological help since her arrest. Taking the accused’s 12 months of pre-trial custody into account, [the court] imposed three years’ secure custody and three years open custody.’ (Canadian Sentencing Digest (2005) YJ69-1)

Secure and open custody was a division in terms of the Young Offenders Act (1984; see Doob & Cesaroni supra 192). The current equivalent, in terms of the Youth Criminal Justice Act (2002, c. 1), is explained in section 42(2). The maximum youth sentence for second degree murder is seven years, of which custody may not exceed four years, with the rest of the sentence served in the community under conditional supervision (s 42(2)(q)(ii)).

The custodial sentence for young offenders in the Netherlands is called jeugddetentie (youth detention). If the child’s offence can be attributed to lack of education or other factor related to the child or his environment, it is the aim of the youth detention to correct such shortcoming. Also notable about the Dutch system is that the judge is expected to stipulate the place where and the condition under which the sentence is to be served in the judgment (G de Jonge & AP van der Linde Jeugd & strafrecht (2004) 83).
In England and Wales the custodial sentence for offenders aged from 10 to 17 is called the ‘detention and training order’ (Ashworth Sentencing and criminal justice (2005) 367). Such an order may only be imposed on an offender under the age of 15 if the court is of the opinion that the offender is a ‘persistent’ offender (s 100 of the Powers of Criminal Courts (Sentencing) Act 2000), to name one requirement.

H1 Detention ‘as a last resort’

When will detention be the last resort? The SCA in DPP v P did not attempt to ask this question, never mind provide an answer. Without context, the ‘last resort’ is not a useful standard. It is not a standard substantially different from the principle governing the imposition of imprisonment in general, namely as a sentence that should not be imposed if it can legitimately be avoided (S v Holder 1979 (2) SA 70 (A) 74H). It is not a problem unique to South African law either. The current principle in English law is that imprisonment should, in all non-violent cases, be used as a last resort (Ashworth Sentencing and criminal justice (2005) 272 – this is called the ‘threshold test’). In practice, the general standard must be quite different to the standard for young offenders. In truth it is unlikely that adult offenders are really only imprisoned when that sentence is unavoidable. In theory the threshold might be high; in practice it is not. Stating the principles in these terms certainly confuse the issue. 

It is notable that the starting point for the proposals of the South African Law Commission (Report (Project 106) ‘Juvenile justice’ (2000)) was that children should be treated differently from adults as far as incarceration is concerned (par 5.20). If this were not the case it would make a mockery of all the additional efforts to keep children out of prison.

At present in South Africa, determining whether imprisonment has become unavoidable is squarely within the discretion of the sentencer. Currently this discretion is largely unguided. As can be seen from DPP v P, the observer of the court’s judgment simply does not know which factors would or could have swayed this case over the ‘last resort’ threshold.

Canada’s Youth Criminal Justice Act 2002 contains substantial guidance on the imposition of the custodial sentence, such as that the court may not impose custody unless the young offender committed a violent offence or another offence for which an adult would be liable to imprisonment of over two years, or failed to comply with a non-custodial sentence (s 39(1)). The youth courts are also implored to carefully consider any alternative sentence (s 39(2)). The result is not that custody is always avoided. Had P been convicted in Canada, the youth court applying this guidance might well have imposed a custodial sentence (see R c D (E) as related supra).

H1 The meaning of the ‘shortest period possible’ 

As in the case of the ‘last resort’ standard, ‘the shortest period possible’ is, by itself, not an objective standard. Without further guidance, it will be a personal standard of the court imposing the sentence.
Legislation in many legal systems expressly limit the duration of detention of child offenders. For example, in the Netherlands an offender of P’s age (12 at the time of the murder) cannot be sentenced to youth detention for a period longer than 12 months (De Jonge & Van der Linde supra 83; Albrecht & Kilchling supra 522). In Finland, if the sentence of conditional imprisonment is imposed, it is limited in duration to two years (T Lappi-Seppälä in Muncie & Goldson supra 186).
An objective standard that could also be employed in this respect is for the court to state expressly which portion of the sentence, which would have been imposed on an adult offender for the same offence, would be appropriate for a young offender. An example of this has already been referred to above, where the trial court in Venables expressed the opinion that 40 percent of the tariff for an adult offender was appropriate in this case.

H1 Should prison conditions influence the court during sentencing?

According to the traditional approach the sentencing court should ignore prison conditions when it imposes sentence. The Constitution probably makes this viewpoint untenable. The issue is briefly referred to in DPP v P. Mthiyane JA, quite correctly, submitted that the sentencing court cannot be expected to undertake an investigation regarding suitable accommodation every time it considers imposing imprisonment (par 24). However, the court held without adding anything further, it cannot ignore ‘the facts as we know them’ (par 25).

As the conditions of overcrowding in the country’s prisons deteriorate, the relevance of this question is increasingly on the mind of presiding officers. All courts have the primary responsibility to obey the values in the Bill of Rights. This is the core meaning of the maxim the ‘rule of law’ (Currie & De Waal The Bill of Rights handbook (2005) 10-11). If a presiding officer knows the conditions in the local prison to be inconsistent with human dignity (s 35(2)(e)), sentencing an offender to imprisonment would place the guardian role in serious jeopardy. Justification as required by section 36 of the Constitution could quite readily be founded in the public interest of being safeguarded against violent criminals. But such justification has to be considered – the issue cannot simply be ignored.
These considerations gain particular importance in the case of child offenders. It is submitted that sentencing courts should be more active in determining issues such as whether the young offender will indeed be kept separate from adult offenders, whether training and education programs are available in the particular prison, et cetera. 

H1  Correctional supervision as a sentence

Mthiyane JA explained that correctional supervision was, when introduced, enthusiastically received by our courts as a real sentencing option. However, ‘[as] time went on courts became more sceptical, but now I am completely disillusioned’ (par 25). This is a damning indictment against correctional supervision as sentence, and against the Department of Correctional Services as the relevant executing authority in particular. The evidence against the Department is overwhelming. This was a high profile case, which attracted substantial media interest. But within three months after imposition of the sentence, monitoring of the house arrest had dropped to one visit per month. In total six telephonic contacts were made in about 10 months. All these monitoring actions were during office hours; none occurred after hours or over weekends.

H1  The conditions of correctional supervision

The sentence of the SCA was imposed on 1 December 2005, as indicated in the introduction. This means that section 52 of the Correctional Services Act 111 of 1998 (‘the current Act’) was in operation at the time. Some of the conditions imposed by the court do not appear in section 52, which was not referred to in the judgment. However, the question remains whether section 52 now contains the full list of available conditions, or whether courts retain the discretion to impose any condition it considers appropriate.

Correctional supervision is provided for in section 276(1)(h) of the Criminal Procedure Act 51 of 1977. It is defined in section 1 of this Act as follows: ‘correctional supervision means a community-based punishment to which a person is subject in accordance with Chapter V and VI of the Correctional Service Act, 1998, and the regulations made under that Act . . .’. There is no mention anywhere in the Criminal Procedure Act that correctional supervision is imposed subject to conditions. These conditions were only mentioned in the Correctional Services Act 8 of 1959 (‘the former Act’). When Kriegler AJA defined correctional supervision in S v R 1993 1 SACR 209 (A) 220h as a collective term for a wide range of measures which share one common feature, namely that they are executed within the community, he had to find (at 221b-c) these measures (or conditions) in section 84(1) of the former Act. This section read as follows (my italics):

‘(1) Every probationer shall be subject to such monitoring, community service, house arrest, placement in employment, performance of service, payment of compensation to the victim and rehabilitation or other programmes as may be determined by the court, the Commissioner or a parole board or prescribed by or under this Act, and to any such other form of treatment, control or supervision, including supervision by a probation officer, as the Commissioner or the parole board may determine after consultation with the social welfare authority concerned in order to realize the objects of correctional supervision.’

However, section 84(1) was deleted, along with most of the rest of the former Act when section 52 of the current Act came into operation on 1 October 2004. Section 52 contains a much longer list of conditions than the former section 84(1) but, critically, does not provide the courts with any express residual authority as in the italicized part in the above-mentioned quotation. It is striking that there is no reference to ‘any other conditions’, ‘good conduct’, ‘as the court deems fit’ or any other open-ended wording, which would permit conditions other than those mentioned in section 52(1) (such open-ended wording exists with respect to conditions of suspension in s 297(1) of the Criminal Procedure Act). Where these conditions are further refined, in sections 59 to 69, one finds many further details limiting the discretion of the court and the correctional officials involved in its execution. 

The main disadvantage of a view that section 52 contains a complete list is that it prevents a court from further individualising a sentence in the case of certain offences. One example that immediately comes to mind is an offender who failed to pay maintenance monies. There is no direct provision in section 52(1) for a condition regarding payment of the arrears (see S v November 2006 (1) SACR 213 (C), for an example of such conditions with respect to suspended sentences).
But there are advantages to such the view as well: 

(1) It assists in promoting consistency in sentences and prevents sentencing courts from imposing ‘strange’ conditions (as sometimes happens in the case of conditions of suspension – cf SS Terblanche The guide to sentencing (1999) 443).

(2) It states clearly which conditions the Department of Correctional Supervision, as executive authority, has (or must have) the capacity to execute.

(3) It brings correctional supervision closer to the position of imprisonment, where the courts do not have the authority to fix the conditions of the sentence.

Even the view that the list in section 52(1) is a closed list leaves the sentencing court with much room to impose an appropriate sentence, not to abdicate its sentencing functions and not to subject an offender unreasonably to the officials of Correctional Services (concerns which motivated the judgment in S v R 1993 (1) SACR 209 (A) 225c-d). Furthermore, considering the principles of interpretation of legislation affecting sentencing, it will be difficult to sustain an argument that the omission of an open-ended provision was not intentional. As a result, it is submitted that magistrates’ courts will definitely have to abide by the list of conditions in section 52. High courts might use their inherent powers to impose any reasonable conditions, but this is unlikely (see, in this connection, ss 169(b) and 173 of the Constitution; Currie et al The new constitutional & administrative law (vol 1) (2001) 284-285).

Another problem with the conditions is the extent of the involvement of a private individual (Mrs Joan van Niekerk). P is to receive support therapy from Van Niekerk or ‘any other suitable professional designated by her’; the community service has to be approved by Van Niekerk and the correctional official; visitors to P has to be approved by Van Niekerk; Van Niekerk (or the correctional official) has to submit quarterly reports to the DPP; and Van Niekerk is given (with the DPP and the correctional official) ‘leave to approach this Court at any time, for a variation of the terms of this order.’ Are such conditions appropriate in terms of our law? Apart from the clear fact that conditions over which the offender has no control should not be included in a sentence of correctional supervision, it does not appear to be wise to task one individual with the functions that Mrs Van Niekerk has been burdened with in this case. What if she becomes indisposed or simply do not see her way open to perform such functions any longer? It is much better to utilise the state structures that are in place. If they do not perform as expected, at least there are measures in place that can be followed to ensure that the sentence is monitored. 

H1 In closing

After the judgment in S v Brandt supra much comfort could be found in the development of juvenile justice jurisprudence in South Africa (see J Sloth-Nielsen (2005) 16 Stell LR 98-103; S Terblanche (2005) 18 SACJ 389). Unfortunately, DPP v P did not take this development any further. In fact, it contains signs of steps in the wrong direction. The criticism levelled against this judgment in this comment, as inter alia evidenced by the lack of attention to detail regarding the conditions of the correctional supervision, should support the argument that it should not be followed as precedent.

The principles that child offenders should only be detained as a measure of last resort, and then for the shortest appropriate period, are simply too vague to effectively protect child offenders. In order to ensure that presiding officers do not employ their own versions of ‘last resort’ and ‘shortest appropriate period’, these bare bones must at least be put into a skeleton, so to speak. 
Many countries are struggling to give real content to these instruments of protection.  Their inclusion into our Bill of Rights, however, placed them at a level higher than most other legal systems. It has now become the responsibility of all arms of government to take these instruments seriously. The legislature should guide the courts’ discretion, and should give serious attention to the long-outstanding Child Justice Bill. Precedent setting courts like the SCA have to ensure that these instruments are interpreted to provide better protection, regardless of the court in which the child offender appears. This does not mean that some form of youth detention would have been an inappropriate sentence in the case of P, but then it had to be grounded in firm principle. 
There is much room for further research, considering in depth the approaches that are followed in countries where detention is, objectively speaking, imposed as a last resort, and for the shortest possible period.
