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4 March 2008
PRESENTATION BY THE LEGAL AID BOARD TO THE PARLIAMENTARY PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT On the role of the Legal Aid Board IN IMPLEMENTING the CHILD JUSTICE BILL AND THE ADDITIONAL RESOURCE NEEDS NECESSITATED THEREBY
1. introduction


The Legal Aid Board (LAB) is a leading provider of legal services, with special emphasis being placed on the poor and the vulnerable, which includes women and children.

It is for this reason that the LAB welcomes the Child Justice Bill (“the Bill”) and specifically the added protection which it gives to children in conflict with the law. 

The LAB has already submitted comments on the Bill. These are annexed hereto. 

In this connection, the LAB welcomes the provisions of chapter 10 of the Bill and undertakes to assist in the legal representation of children in conflict with the law. The LAB notes that certain categories of children can not waive legal representation. Attempts will be made in this presentation to quantify the number of cases falling within these categories.
 However, nothing much turns on these categories as the LAB already represents the overwhelming majority of children in conflict with the law.
The purpose of this presentation is to clarify how the LAB intends to implement the provisions of chapter 10 and in fact to represent all children in conflict with the law. Priority will, of course, be given to children referred to in clause 83.
2. Methodology

This presentation will look firstly at the LAB’s current case load in terms of Child Justice matters. This will be compared to the actual demand based on statistics received from the Department of Justice (DOJ). An attempt will be made to quantify the additional number of cases in which the LAB would have to grant legal representation in order to represent all children in conflict with the law.
The presentation will then proceed to look at the LAB’s current dedicated Child Justice Practitioners and current dedicated Child Justice Units.

Finally, the presentation will consider the additional resources (both human and financial) which the LAB will need in order to implement the Child Justice Bill. These include both staff resources and training.
3. Current caseload

During the period April 2007-January 2008 (“the reporting period”) the LAB represented 34 494 children in conflict with the law. This figure represents children aged between 10 and 17. In addition, there were a further 247 under the age of 10 years. This represents 0.07% of the total.

Turning to the categories mentioned in clause 83, 1 879 (5.4%) were aged between 10 and 13. Of the 34 494, 732 (2.1%) were aged 14 or 15 and were in custody. Our statistics unfortunately do not distinguish between children in custody in a place of safety and in custody in a prison. However, we are advised by practitioners dealing with such matters that only about 20 % of children in custody would be in prison. On this basis, we estimate that the number in custody in prison was 146.
Unfortunately no statistics are kept of the number of children on whom a sentence contemplated in section 77 is imposed. However, once again we are advised by our practitioners that only about 20% of children who we represent are convicted.
 Of those who are convicted, we are advised that only about 1% have such a sentence imposed on them. On this basis, we estimate that during the reporting period there were only 69 such sentences imposed, which represents 0.02% of the total.
As stated, these statistics are for a reporting period of ten months. On this basis we make the following estimate of the statistics over a 12 month period:-

Total number of children represented between 
Ages 10 and 17







41 393

Children aged between 10 and 13




  2 255
Children aged 14 and 15 in custody in a prison


       75
Children on whom a sentence in terms of section

77 may be imposed     





    
       83
4. Comparison with actual demand as appears from DOJ statistics

Accurate statistics for the purposes of comparison are difficult to find, as the DOJ does not break down their statistics in as much detail as the LAB. However, according to the Annual Report of the DOJ for 2006/07, there was a total of 49 810 accused persons below the age of 18 during the 12 month period. For the purposes of this report, it must be assumed that this figure will remain constant in 2007/08 as we have no information to the contrary. If we assume further, as per the LAB Statistics, that 0.07% (35) of these children were under the age of 10 and therefore that the total number of children aged between 10 and 17 was 49 775.
5. Conclusion on comparison between LAB and DOJ statistics

This would mean that he LAB currently represents 83% of all children in conflict with the law. The actual number of children in conflict with the law not represented is therefore 8 382
. The LAB will therefore have to implement plans to represent also these 8 382 children in conflict with the law.
6. Currently existing dedicated child justice practitioners


Currently, the LAB has attorneys dedicated to child justice matters at 17 of its 59
 Justice Centres. These are as follows:-


Eastern Cape and Free State

· Bloemfontein
· East London
· Mthatha

· Phuthadtijhaba

· Port Elizabeth

· Uitenhage


Gauteng and Limpopo

· Johannesburg

· Polokwane

· Pretoria


KwaZulu Natal and Mpumalanga

· Durban

· Ermelo
· Nelspruit

· Pietermaritzburg



Western Cape, Northern Cape and North West

· Athlone

· Cape Town

· George
· Kimberly

· Klerksdorp

· Vredendal


As at 31 January 2008 all posts were filled, with the exception of Polokwane. This means that the posts were 92% filled.


There are currently 59 Justice Centres countywide. This means that 34% of Justice Centres have such dedicated children practitioners.


It does not, however, follow that child justice matters are not done at the other 42 Justice Centres. It means that the needs of children are addressed by the practitioners that are allocated to the criminal courts where children appear.


This is subject to review and will be reviewed if justified by demand and if the necessary budget is available.


If the 17 dedicated children practitioners attain their target 150 cases per year, then they complete a total of about 2 975 cases. Out of the 34 494 cases, specialist practitioners completed 3 227. This means that they exceeded their target by 8.5%. This means also that the remainder of the cases are being completed by other staff in the normal course of their duties. This translates to an additional 259 practitioners dedicated full time in dealing with the child justice matters. This is practically not the case as the LAB practitioners who are allocated to a court will assist a child who appears in that practitioners allocated court. The work load is accordingly spread amongst all the LAB practitioners, all of whom will therefore need specialised training. 
7. Profile of dedicated child justice practitioners
These are attorneys who must have at least 5 years post admission experience, including experience in the representation of children. They report directly either to the Justice Centre Executive (JCE) or to the principal attorney. They must also provide support to neighbouring Justice Centres. Child justice matters referred by the Children’s Court must have a turnaround time of 48 hours for consideration and decision. Within this period, a decision must be taken and a practitioner appointed. The aim is that all such practitioners should have specialised training.
The question has arisen during ISCCJ meetings as to whether candidate attorneys will be permitted to represent children in conflict with the law. The Bill currently does not exclude Candidate Attorneys from representing children. If a child currently appears in a district court allocated to an LAB Candidate Attorney, then the services will be rendered by the Candidate Attorney allocated to that particular court. Currently candidate attorneys deal with 47% of the total child justice matters. Should it be a requirement that Candidate Attorneys should not be permitted to appear in child justice matters, then the LAB will require an additional 130 dedicated child justice practitioners to deal with the matters previously dealt with by candidate attorneys. It would also be imperative to create dedicated child justice courts in each district, where the dedicated child justice practitioners can link to children in conflict with the law. In the absence of such additional dedicated child justice practitioners and dedicated child justice courts, however, candidate attorneys will of necessity have to render the services in their allocated courts.
The LAB, however, supports the idea that CA’s ought not to do child justice matters and that these should be done by admitted attorneys or advocates.

8. Staffing requirements

The LAB wishes to appoint sufficient practitioners to be able to represent all children in conflict with the law, each of whom will have a target of finalising 150 cases per annum.


We now turn to the estimated costs of hiring the additional staff.


We begin with an estimate of the additional staff which will be needed to attend to the additional case load. As stated above there are 8 382 cases in which legal representation is still needed. If we calculate this at the rate of 150 cases per practitioner per annum, we will need 56 new child justice practitioners. If the candidate attorneys (CA’s) are excluded from representing children, then we will need an additional 130 new child justice practitioners. 

In calculating the cost to the LAB of the additional practitioners the following factors, which must be costed, must be taken into account:-
a. Core of the Child Justice Unit

· Child Justice Practitioner 
· Supervisory Attorneys 
· Administrative Support Staff 
· Additional Child Justice Practitioners over and above the 1 referred to above in cases where this is called for in terms of the staffing ratios as set out below.
b. The staffing ratio for the delivery of child justice will be calculated as follows:-

· Child Justice Practitioners (1 Child Justice Practitioner for every 150 additional matters) 
· Supervisory Attorneys (1 for every 7 new practitioners)
· Administrative Support Staff (1 for every 5 new Practitioners)
c. The resources required for the delivery of child justice services are as follows:-

· Office space and office equipment
· Computers and related equipment and software
· Law journals and related legal publications
· Access to Experts/Expert panels

· Budget for expert fees

As mentioned, this will necessitate the appointment of 56 alternatively 186 new Child Justice Practitioners countrywide. To this must be added the additional supervisory staff and administrative support staff as set out above. The LAB believes that it can recruit all the necessary staff by the end of the 2008/09 financial year, if the CA’s are to be retained. If they are not to be retained, then it will have to be implemented over 3 years.
9. Summary of Additional staff capacity

In accordance with what is set out above, we will need the following additional staffing capacity during the 2008/09 financial year.

	Position
	No of additional posts –CA’s retained
	No of additional posts –CA’s replaced

	Child justice practitioners
	56
	186

	Supervisory attorneys
	8
	27

	Administrative support staff
	11
	37

	Total Additional Posts
	75
	250


If the staff have to be recruited over a 3 year period, then this will be done as follows:-
	Year
	Practitioners
	Supervisors
	Administrators
	Total

	2008/09
	50
	7
	10
	67

	2009/10
	60
	9
	12
	81

	2010/11
	76
	11
	15
	102

	Total
	186
	27
	37
	250


10. Staff unit costs

In calculating the cost of the additional staff, the following must be taken into consideration
:-

· Salary based on cost to company including provision for occupational specific dispensation (OSD)

· UIF contributions

· Fees for expert witnesses

· Education and Training

· Group Life Insurance

· Incentive payments

· Office rental and operating costs

· Printing and stationery

· Refreshments

· Skills development levy

· Subscriptions and membership fees

· Telephone and fax

· Workshops

· Tools and equipment

· Computer hardware and voice recognition software

· Furniture and equipment

11. Training Costs

In order to properly implement the Act, the LAB will have to give specialised training to all its practitioners, including the child justice practitioners, involved in representing children in conflict with the law.

The estimated cost of such course is R 35 140, 00 per 25 practitioners. It will not only be necessary that the 56/186 new practitioners attend the course, but also all the practitioners that assist in child justice matters. A total of 1 712/1 842 practitioners will therefore have to attend the training. The average cost per practitioner is R 1 406, 00. The total cost will, therefore, be R 2 327 674/R 2 588 890 
12. Financial implications


The total cost of implementation of the Bill may therefore be calculated as follows:-
	Nature of expense
	Total Cost – CA’s retained
	Total Cost – CA’s replaced

	Staff requirements
	R 27 615 894,00
	R 91 781 287,00

	Training
	R   2  406 387,00
	R   2 588 890,00

	Total
	R 30  022 282,00
	R 94 370 178,00



The detailed calculations are attached in a separate document which forms an annexure hereto.

The estimates take account of the amount of R 10 000 000, 00 for children’s matters which was added to the baseline during the 2006/07 financial year. This amount was expended on the establishment of the children’s units (civil and criminal).

13. Conclusion
The total estimated cost to the LAB of implementing the Act during the 2008/09 financial year will therefore be R 30 022 282, 00 if the CA’s are retained altenatively R 94 370 178, 00 if the CA’s are replaced by admitted legal practitioners.
All the above cost estimates are based on the costing calculations as stated above and we believe that they are sound and realistic.

We trust that this document will be of assistance to this committee in the planning for the implementation of the Bill from the perspective of the Legal Aid Board.

If there are any further inquiries in this connection, kindly contact our National Operations Executive, Mr. Brian Nair at BrianN@legal-aid.co.za or our Legal Development Executive, Mr. Patrick Hundermark at PatrickH@legal-aid.co.za.

LEGAL AID BOARD
Types of offences under 10

Children between 10 -12

If age of criminal capacity increased to 12 – what effect?

� 	The categories in question are contained in clauses 83(1) (a), 83(1) (b) and 83(1) (c) of the bill. They are all children aged between 10 and 13; children aged 14 and 15 who are being detained in a prison and children in respect of whom it is likely that they may be sentenced to a residential care facility. As will emerge below, the first category can be easily quantified, but the other two are more difficult to quantify.


� 	Mostly they are diverted


� 	This figure is arrived at by subtracting 41 393 (projected LAB total for 2007/08) from 49 775 (adjusted DOJ total for 2006/07).


� 	Increasing to 62 Justice Centres on 1 April 2008


� 	This Justice Centre has 2 positions for dedicated child justice practitioners. All the others listed here have only 1


� All of these costs will increase if more staff is employed.
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