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26 February 2008

The Chairperson of the Portfolio Committee:

Justice and Constitutional Development

Dear Mr Y I Carrim

JURISDICTION OF REGIONAL COURTS AMENDMENT BILL [B48/2007]: SUBMISSIONS BY THE JUDICIAL OFFICERS’ ASSOCIATION OF SOUTH AFRICA TO THE JUSTICE AND CONSTITUTIONAL DEVELOPMENT PORTFOLIO COMMITTEE

1. Introduction

The Judicial Officers’ Association of South Africa (JOASA) is a voluntary association of judges, regional court presidents, chief magistrates, regional magistrates, senior magistrates and magistrates. One of its objectives in terms of its constitution is to promote, without favour or prejudice, any matter pertaining to the rights, interests, appointment and promotion of judicial officers and to comment on proposed legislation and offer suggestions in regard thereto. We are fully alive to the busy schedule of and the demands and constraints placed upon the parliamentary process, but we were not consulted during the time that the Bill was being drafted and unfortunately officials from the Department of Justice and Constitutional Development only recently engaged with us. That, in turn, hampered full consultation with our members to a certain extent. It is on this basis that we express our appreciation for being afforded the opportunity to make the following submissions.
2. Submissions on the provisions of the Bill
1. In the preamble the purpose of the proposed legislation is to promote the development of judicial expertise among the ranks of magistrates with the view to broadening the pool of fit and proper persons qualifying for appointment to the superior courts. 

2. Clause 3 (a) and (d) of the Bill serve to give effect to that purpose. We submit the following: Section 174 (1) of the Constitution provides that any appropriately qualified woman or man who is a fit and proper person may be appointed as a judicial officer. The Magistrates Act, 1993 (Act No. 90 of 1993) Regulations (Proclamation No. R. 361 of 11 March 1994), in Part I and II thereof, and section 9 (1) (b) and 10 of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944) stipulate the requirements for appointment as a magistrate of a regional division and of a district. These are, inter alia, the relevant legal qualifications (LLB for regional magistrates) and the successful completion of an applicable course at Justice College (the duration, content and extent thereof is specified by the College Head after consultation with the Magistrates Commission), as well as a probationary period of a substantive period of 6 months on the bench to the satisfaction of the Magistrates Commission. For regional magistrates the course and probationary period encompasses only criminal court work, whereas for district court magistrates they cover criminal, civil, family and equality court work. No similar statutory requirements are a prerequisite for the appointment of a judge. 

3. In a recent Memorandum from the Constitutional Court to the Magistracy on the fast tracking programme for women, the following is stated: “It is accepted that there is a need to facilitate the appointment of women to the Bench. A programme has been formulated to ensure that indeed suitably qualified women are appointed. The Constitution requires only that suitably qualified people be appointed; that is, as at the time of the appointment, the person should already be suitably qualified. This is because the South African public not only deserves a representative Bench, but also one that will in fact deliver quality justice. Competence and excellence are accordingly basic to the adjudication process. In making its recommendations for appointment to judicial office, the Judicial Service Commission is obliged to consider the imperatives of competence, as well as race and gender. ” The programme consists of four phases: short listing; three months’ practical tutoring on a full time basis and monitoring by a retired judge; deployment to a high court bench for 6 months for guidance and training under the supervision of and assessment by a judge and finally, 2 weeks tutoring and orientation, successful work performance and an acting appointment in the high court when necessary. This approach by the Judicial Service Commission is highly relevant to the issues under consideration and for the reasons mentioned below.

4. Clause 3 of the Bill envisages the completion of “an appropriate training course”   by serving regional magistrates only and thereby excludes persons who would otherwise meet the following requirement: “The Constitution requires only that suitably qualified people be appointed; that is, as at the time of the appointment, the person should already be suitably qualified.”  Whilst clause 3 of the Bill, ostensibly, seeks to attain that objective, it must be acknowledged that theoretical knowledge of civil adjudication alone can never be a substitute for experience and competence in civil adjudication; it can only be a prerequisite for enhancing that experience and competence. The richest source of knowledge, experience and competence in civil adjudication currently lies within the ranks of magistrates in the district court (a ready and waiting pool of potential candidates) and probably within the legal fraternity, but the statutory requirement referred to above creates a bar to drawing from that source. That seems to be its sole objective, for any alternative perception would merely highlight the naïveté of merely stipulating only the attendance of a training course as a satisfactory appointment prerequisite for civil court adjudication in the regional court, and with no stipulation for practical experience and competence in such adjudication as a prerequisite. It also keeps a warm place for those who are already on the regional court bench whilst monies will be expended to train those from their ranks who are interested in civil adjudication and in the expectation that they will thereafter acquire the requisite level of experience and competence, which ordinarily should be the decisive indicator of “Suitably qualified as at the time of the appointment” i.e. before being appointed. Needless to say Section 165[4] of the Constitution places an obligation on organs of state, through legislative and other measures, to assist and protect the courts to ensure their independence, impartiality, dignity, accessibility and effectiveness. Does clause 3 of the Bill enhance access to justice whilst the ready source of expertise and knowledge is barred from appointment, unless appointed as a regional magistrate beforehand? And if there is no bar, why would it be necessary for someone who is otherwise appropriately qualified for appointment by virtue of legal qualification, knowledge, experience and competence as a regional magistrate to adjudicate civil disputes first have to attend an appropriate training course? This measure also creates a statutory licence to specialize in a particular field in the regional court. Why? Diversification ought to be the general aim in all courts in order to enhance accessibility. To drop the proposed statutory training requisite would not pose any difficulty for setting up civil jurisdiction in the regional courts, if judicial appointments were to be made in accordance with the existing prescripts (see par. 2.2 above) and thereby opening up to all, including those who are barred. The training of magistrates falls under the auspices of the Magistrates Commission and there is therefore no need for a prerequisite training course to be incorporated in the Bill. Justice College currently offers a range of civil court courses and its adaptation of an “appropriate training course” for regional court adjudication of civil disputes for serving regional magistrates who would aspire for appointment to the superior courts would accommodate these aspirations adequately.

5. There is no indication of what the training course consists of, who will determine its appropriateness or what its duration, content or extent will be. A regional court with civil jurisdiction cannot be equated with the Equality Court, for example. The notion of a mandatory training prerequisite for designation as a presiding officer in the Equality Court appears to have been borrowed and incorporated in the Bill as a prerequisite for civil case adjudication in the regional court. The difference between the two is that the Equality Court specializes in a specific type of adjudication and its presiding officers are designated from the ranks of serving district magistrates by the Cluster Heads after attending a course, the content of which is stipulated by the Chief Justice.  Attending a course does not sufficiently or necessarily equip that person to adjudicate civil matters formerly triable in the high courts and, as a consequence, litigants might be reluctant to litigate before a novice and those with substance will invariably choose to remain in the high courts, whilst those without will rather ‘choose the devil they know’ in the district courts. This would defeat the objective being sought. This is not a fanciful concern, but attorneys and advocates have been heard to say that it is like playing Russian roulette to appear before someone whom they perceive as being incompetent on the bench.

6. Appropriate qualification, fitness, propriety and broad race and gender representivity are the constitutional prerequisites for all judicial appointments. The term ‘appropriately qualified’ includes both the requisite legal qualification and the competence gained through practical experience and these attributes should apply to all judicial appointments in the lower courts and not only to the superior courts, as is currently the case. The official ruling party policy on transforming the judiciary is stated thus: “In a single judicial system, judges and magistrates should be appointed and regulated by a uniform body of rules, standards and norms which recognise the hierarchy within the judiciary and the different conditions of appointment applicable to each level of judicial officers.”(Mafikeng Conference 1997, Paper on Transformation of the Judicial System). We submit, therefore, that these constitutional prerequisites should be substituted for the existing prescripts relating to magistrates’ appointment requirements, specifically the legal qualifications in Act 32 of 1944, immediately, since there is no justification for keeping this aspect in abeyance pending the rationalization of the courts sometime in the future. The imperatives for rationalizing all the courts in section 241 and item 16[6] [a] of Schedule 6 to the Constitution took effect on 4 February 1997 and the Bill presents the practical opportunity to deal with this aspect now, in order to craft “a uniform body of rules” for a single judiciary. When the time comes for subsuming the Magistrates Commission into the Judicial Service Commission, the appointment requirements for magistrates would then already be the same as for judges, as explained in par. 2.4 above.

7. Siphoning appointees to the regional court bench from the district courts will open up posts in the district court for new appointees and create civil court training opportunities in an environment that already has an established judicial and administrative infrastructure for those who had no access to those posts previously. Similarly, it will open up career opportunities for experienced and competent district court magistrates to adjudicate in civil disputes at a higher level, initially in the regional court and eventually in the superior court. That is transformation. Many district court civil magistrates simply prefer that work to criminal court work, because of its comparative intricacy and challenges and they are reluctant to move. This has proved to be an obstacle for drawing in new blood on the civil bench. Yet now, when the opportunity for career advancement in that field looms, they are denied access. Moreover, if the Magistrates’ Courts Rules are to apply, initially, in the regional court and at a later stage the High Court Rules are to be introduced, the only suitable magistrates who would be able ‘to hit the ground running’ in civil adjudication in the regional courts (without even attending the training course), are the district court magistrates. Significantly, the current presiding officers in the divorce courts were drawn from the district courts and were able to adapt their knowledge of the Rules to applying the divorce court Rules. In similar fashion, because of the broad overlap, adaptation to the High Court Rules would be effected seamlessly by these district court magistrates, steeped as they are in the knowledge and practical application thereof daily and over a period of many years.

8. The preamble referred to above has as its purpose an exclusivity that may be perceived as unfairly discriminatory towards district court magistrates for the reasons aforesaid. There is no justification for singling out regional magistrates only, for special treatment. If, therefore, the preamble were to be amended to read: “to promote the development of judicial expertise among the ranks of magistrates with the view to broadening the pool of appropriately qualified, fit and proper persons qualifying for appointment to the regional and the superior courts” there would be no grounds for that perception.

9. The bias in favour of regional court magistrates being singled out for appointment to the superior courts will have the effect of impeding transformation, both in the regional and superior courts, on the basis that the greater majority of regional court magistrates are white males. In fact 151 of the 328 regional magistrates (male and female) are white males.  See attached racial and gender breakdown received from the Magistrates Commission dated 31/12/2007.

10. The increase in penal jurisdiction of the regional courts to include life imprisonment and the increase in its monetary civil jurisdiction will impact on the workload of both the regional and high courts of first instance. In the former it will increase (because it is cheaper and the litigants can choose their forum) and in the latter it will decrease. By drawing appointees from the district courts the capacity to cope with the increased civil court workload in the regional court will be enhanced far more efficiently than by sending regional magistrates on a training course first. The extent to which the workload of the high courts will be diminished is unknown, but it might be prudent to canvas the view of the high court judiciary on this aspect.

11. As an alternative and more practical proposition, considering the obvious, but undisclosed organizational, personnel, logistical and financial implications involved in implementing the Bill in its current format, we submit that the Bill should provide for the appointment of senior civil court magistrates at district court level in order to accommodate both the divorce court function and the higher jurisdiction for civil dispute adjudication; subject to the proviso that any condition regarding such magistrates’ term of office and condition of service applicable to their appointment to that office shall be equivalent to such conditions as are applicable to a magistrate of a regional division. Compared with the notion of conferring this jurisdiction on the regional courts, this alternative proposal would promote access to justice far more effectively because district courts are comparatively, more widely distributed throughout the national territory. There are a number of magistrate’s courts where the regional court does not sit at all and also where the regional court sits only periodically. At many of these courts there is no accommodation for regional courts. These factors inhibit accessibility, especially for the people in remote areas.
3.
The Divorce Courts

The challenges facing the implementation of this aspect of the Bill are considerable and the following should be taken into consideration: 

1. Each regional court will need the equivalent of a registrar (currently holding office in the divorce courts) who is equipped and skilled to deal with divorce matters.  At present, the registrar in the divorce courts allocates the case numbers to each divorce matter and also ensures that the typing of the divorce decrees are done. There have been many fraudulent divorce decrees and a central registrar functions efficiently to control this.  The signatures of the existing registrars are currently recognized by Foreign Affairs for purposes of divorces that require international recognition. The completion of an apostille and the certification of divorces need to be controlled by skilled registrars. Provision needs to be made for the collection of final orders. To impose these duties on the current civil clerks at the various courts would be highly impractical.

2. Each regional court would also need at least one mediator.  The function of the mediator is to mediate reconciliations (which is a possibility) or a settlement (which is the norm).  These mediators need to be skilled in dealing with custody issues, divisions of the joint estate and maintenance settlements.  The mediators currently used in the divorce courts come from FAMSA and accordingly have specialized skills.  To impose these tasks on the existing civil clerks would once again be impractical.

3. A proper filing system is required, to accommodate divorce decrees for at least 30 years.  Many couples, who divorce at an early age, return for divorce decrees when they reach pension age or when the spouse they divorced dies.  This is because of certain settlements referring to pension issues and orders emanating from the will of the divorced spouse. The archive facilities at the courts at present do not have space to accommodate civil matters, let alone divorce matters.

4. Additional clerks who are skilled in issuing summonses and to set the divorce matters down will be required.  The clerks will need to ensure that the necessary correspondence reaches the attorneys and the members of the public who have appeared in person. To impose this on the existing civil clerks would be impractical.

5. Some of the courts in South Africa don’t have clerks dealing with civil matters but do have regional courts.  It will be difficult to institute divorce proceedings in these courts, especially, when no civil court exists.

JOASA strives to empower magistrates to become versatile so that they can be utilized in all spheres, including criminal, civil, equality, family and divorce matters.  This would make justice accessible to the people, as it would ensure a one-stop shop for the public, which is in line with transformation of the judiciary.

Yours sincerely
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J F van Schalkwyk


President/JOASA 
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