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FOLLOW-UP ON SUBMISSION ON THE CHILD JUSTICE BILL AS REQUESTED BY THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITIONAL DEVELOPMENT: GSL YOUTH SERVICES

GSL wish to thank the honourable chairperson, Mr. Cariem and members of the Portfolio committee on Justice and constitutional Development for the privilege of addressing the committee on the 5th of February 2008 with regards to our submission on the proposed Child Justice Bill.

Following our submission we were requested by the committee to forward our recommendations on how the proposed Bill should be changed to accommodate our recommendations.  In response to this we make the following recommendations:

A. Clause 78(6) creates a legal principle that time served in a prison prior to sentencing should be deducted from the sentence imposed in accordance with a prescribed formula.

Recommendation:  In Chapter 9 part 2 dealing with sentencing options as mentioned in clause 73 – 79 the following provisions should be made:

· In clause 72 as part of the pre-sentence report, the probation officer should include all interventions with the child during the awaiting trial period (whether community-, placement facility – or prison based) as well as the child’s response to such interventions.

· A provision should be made in all the sentencing options that the magistrate may take the child’s response to interventions during the awaiting trial period into consideration when passing a sentence.

· Clause 78 should be changed to indicate that the time served prior to sentencing should be taken into account in determining the sentence.  We believe that a specific formula will bring about legal challenge.

B. Clause 68(1)(a) makes provision that “a child justice court may, at any time before conclusion of the case for the prosecution, and, with the consent of the prosecutor, make an order for diversion in respect of the child.” The current Bill is silent on interventions with regard to the child and the child’s response to it, especially if those interventions did have elements that could be viewed as a diversion programme. 
Recommendation:  In clause 68 a provision should be made that the probation officer may in its approach to the court to reconsider diversion, also request the court to take into consideration when deciding on an appropriate diversion option, the interventions during the period of awaiting trial and the child’s response to it.  This should especially be appropriate if the interventions could be viewed as appropriate to any other registered community based diversion programme.

C
In passing a sentence through the options of sentencing a child to a residential facility (clause 77) or to a prison (clause 78) no mention is made on the outcomes, such as engagement in an offence specific or related programme, that should be reached during the sentencing period.  Furthermore the outcomes of interventions during a prison sentence, as clearly defined in the Correctional Services Act (act 111 of 1998) Chapter iv section 37 (1)(a), is not included in this Bill.


Recommendations:  

· That a provision be made in clause 77 (sentence of compulsory residence in residential facility) and clause 78 (sentence to a prison), to stipulate:
a) what offence specific programmes should the child be engaged in during the sentencing period and 

b) should include the stipulations similar as the correctional Services Act, section 37 (1)(a) i.e. “that any sentenced child to a residential facility or prison participate in the assessment process and the design and implementation of any development plan or programme at achieving the said objective”  (as mentioned under a) of this recommendation).

· To enforce this (the above recommendation) a provision should be made in clause 77 that the probation officer should supply proof that such services and programmes as stipulated in a) and b) of this recommendation are available at the residential facility or prison the child is sentenced too.

· That under section 70 (Objections of sentencing and factors to be considered) the court may request and/or consider an assessment and recommendation following a thorough assessment in determining the outcomes that should be included in passing a residential- or prison sentence.

D
The assurance of quality of infra-structure, services and conditions at detention centres (placement facilities and residential facilities) for awaiting trial and sentenced children is not made provision for in this Bill. Other legislation, such as the Child Care Act (act 38 of 2005) section 87 and 224, the Correctional Services Act (act 111 of 1998) Chapter ix and the Older Persons Act (act 13 of 2006) section 22 and 23, all deals with inspections an audits of residential facilities of the people entrusted to their care.


Recommendation: that a separate chapter be included in the Child Justice Bill that specifically deals with the monitoring of residential facilities.  This should be done to be in line with other legislation such as the Children’s Act, Older Persons Act and the Correctional Services Act.

E
General recommendation: Although it is acknowledge that different Government departments are involved in the different stages of the “Youth at Risk’s” life, it is recommended that an overarching body, such as or similar to the Youth Justice Board in the United Kingdom” be implemented to oversee total service delivery to the child and ensure through care.
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