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INTRODUCTION

1. Consultant is Parliament.

2. I have been briefed to provide an opinion on the constitutionality of certain aspects of the Films and Publications Amendment Bill (B27B-2006) (“the Amendment Bill”).  
3. I have been briefed with the following documentation:
3.1. A copy of the Amendment Bill;

3.2. Written submissions by the National Association of Broadcasters (“the NAB submissions”); and

3.3. Written submissions by the South African National Editors’ Forum (“SANEF”) (“the SANEF submissions”).

4. This opinion is structured as follows:
4.1. Firstly, I briefly address the existing legislative framework;

4.2. Secondly, I highlight the guiding principles against which the constitutionality of the Amendment Bill falls to be considered;
4.3. Thirdly, I provide an overview of the objectives sought to be achieved by the Amendment Bill;

4.4. Fourthly, I provide my views in respect of the constitutionality of certain clauses in the Amendment Bill;
4.5. Finally, I comment briefly on the NAB submissions and the SANEF submissions.

I now proceed to address each of these in turn hereunder:

THE EXISTING LEGISLATIVE FRAMEWORK
5. The Films and Publications Act No. 65 of 1996 (“the Act” or “the current Act”) repealed the Indecent or Obscene Photographic Matter Act No. 37 of 1967 and the Publications Act No. 42 of 1974 and created a new comprehensive regulatory framework for films and publications.

6. The Act has as its objects
:
6.1. To regulate the creation, production, possession and distribution of certain publications and certain films by means of classification, the imposition of age restrictions and the giving of consumer advice, due regard being had in particular to the protection of children against sexual exploitation or degradation in publications, films and on the Internet; and

6.2. To make the exploitative use of children in pornographic publications, films or on the Internet, punishable.

7. The Act provides for the establishment of a Film and Publication Board (“the Board”), that is responsible for the classification of both films and publications.   No film may be distributed or exhibited in public unless it has been classified by the Board. The classification of publications is, however, not mandatory under the current Act, but applies only if a complaint is received concerning a particular, hitherto unclassified, publication.  It is then that the Board is required to make a decision whether or not it should be classified.
 

8. Criteria for the classification of films and publications are contained in the Schedules to the Act. A publication must be classified XX, X18, R18, or F18 if it satisfies the criteria of the Schedules respectively governing those classifications. Similarly, a film must be classified XX, X18 or R18 if it falls within the appropriate Schedules. If a publication does not fall within any of the relevant Schedules, the Board must refuse to classify it, and if a film falls outside all the relevant Schedules the Board must issue a classification to that effect. 

THE AMENDMENT BILL

9. The Bill seeks to amend the objects of the Act in clause 2.  In so doing, it broadens the objects by regulating the creation, production, possession and distribution of films, games and certain publications to –
9.1. Provide consumer advice to enable adults to make informed viewing, reading and gaming choices, for both themselves and children in their care;

9.2. Protect children from exposure to disturbing and harmful materials and from premature exposure to adult experiences;

9.3. Make the use of children in and the exposure of children to pornography punishable.

10. Whereas section 3 of the Act made reference to the establishment of a Film and Publication Board and a Film and Publication Review Board, the Amendment Bill now refers to a Film and Publication Board, together with two new entities, viz, a Council and an Appeal Tribunal.

11. I deal with the specific provisions of the Amendment Bill at a later stage in this opinion.

GUIDING PRINCIPLES 

12. In my view, there are three key rights / constitutional principles against which the constitutionality of the Amendment Bill falls to be considered, viz:

12.1. The right to freedom of expression as contained in section 16 of the Constitution;

12.2. The requirement that legislative provisions must be clear, accessible and provide certainty;

12.3. The requirement that legislation must be capable of reasonable implementation.
I now proceed to address each of these in turn hereunder:

The right to freedom of expression
13. Section 16 of the Constitution provides for   freedom of expression.  It reads as follows:

“(1)
Everyone has the right to freedom of expression, which includes-


(a)
freedom of the press and other media;


(b)
freedom to receive or impart information or ideas;


(c)
freedom of artistic creativity; and


(d)
academic freedom and freedom of scientific research.

(2) 
The right in subsection (1) does not extend to-


(a)
propaganda for war;


(b)
incitement of imminent violence; or

(c)
advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.”

14. In Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 (CC) the Constitutional Court described section 16 as consisting of two parts:  subsection (1) is concerned with expression that is protected under the Constitution. According to the Court, it is clear that any limitation of this category of expression must satisfy the requirements of the limitations clause to be constitutionally valid; subsection (2) deals with expression that is specifically excluded from the protection of the right.
  

15. In respect of the interpretation of section 16(2), the Court pronounced that the words “(t)he right in ss (1) does not extend to . . .” imply that the categories of expression enumerated in section 16(2) are not to be regarded as constitutionally protected speech. Section 16(2) therefore, according to the Constitutional Court, defines the boundaries beyond which the right to freedom of expression does not extend. In that sense, the Court observed that the subsection is definitional. Implicit in its provisions is an acknowledgment that certain expression does not deserve constitutional protection because, among other things, it has the potential to impinge adversely on the dignity of others and cause harm. According to the Court, the South African Constitution is founded on the principles of dignity, equal worth and freedom, and these objectives should be given effect to.
 

16. In one of its very early cases, the Constitutional Court described freedom of expression as one of a ''web of mutually supporting rights'' in the Constitution. It observed that it is closely related to freedom of religion, belief and opinion (section 15), the right to dignity (section 10), as well as the right to freedom of association (section 18), the right to vote and to stand for public office (section 19), and the right to assembly (section 17). According to the Constitutional Court, the rights implicitly recognise the importance, both for a democratic society and for individuals personally, of the ability to form and express opinions, whether individually or collectively, even where those views are controversial.

17. In Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) at para 22, the Constitutional Court observed:  

“In a democratic society . . . the mass media play a role of undeniable importance. They bear an obligation to provide citizens both with information and with a platform for the exchange of ideas which is crucial to the development of a democratic culture. As primary agents of the dissemination of information and ideas, they are, inevitably, extremely powerful institutions in a democracy and they have a constitutional duty to act with vigour, courage, integrity and responsibility. The manner in which the media carry out their constitutional mandate will have a significant impact on the development of our democratic society. If the media are scrupulous and reliable in the performance of their constitutional obligations, they will invigorate and strengthen our fledgling democracy. If they vacillate in the performance of their duties, the constitutional goals will be imperilled. The Constitution thus asserts and protects the media in the performance of their obligations to the broader society, principally through the provisions of s 16.”

18. In SABC Ltd v NDPP 2007 (1) SA 523 (CC), the Constitutional Court most recently pronounced on the significance of the right to freedom of expression in South Africa’s democracy:

“[23] Freedom of expression is another of the fundamental rights entrenched in chapter 2 of the Constitution. This Court has frequently emphasised that freedom of expression lies at the heart of democracy. It is valuable for many reasons, including its instrumental function as a guarantor of democracy, its implicit recognition and protection of the moral agency of individuals in our society and its facilitation of the search for truth by individuals and society generally. The Constitution recognises that individuals in our society need to be able to hear, form and express opinions and views freely on a wide range of matters.

[24] This Court has also highlighted the particular role in the protection of freedom of expression in our society that the print and electronic media play. Thus everyone has the right to freedom of expression and the media and the right to receive information and ideas. The media are key agents in ensuring that these aspects of the right to freedom of information are respected. The ability of each citizen to be a responsible and effective member of our society depends upon the manner in which the media carry out their constitutional mandate. The media thus rely on freedom of expression and must foster it. In this sense they are both bearers of rights and bearers of constitutional obligations in relation to freedom of expression. 

19. It is respectfully submitted that it is against the aforesaid backdrop and jurisprudential guidelines that the Amendment Bill must be assessed for constitutionality.
The requirement of clear and accessible legislation that provides certainty

20. In Minister of Health NO v New Clicks SA (Pty) Ltd (TAC as Amici Curiae) 2006 (2) SA 311, Chaskalson CJ (as he then was) observed as follows:
“[246] It seems to have been assumed by the parties, and in my view correctly so, that vagueness is a ground for review under PAJA. Although vagueness is not specifically mentioned in PAJA as a ground for review, it is within the purview of s 6(2)(i) which includes, as a ground for review, administrative action that is otherwise 'unconstitutional or unlawful'. This Court has held that the doctrine of vagueness is based on the rule of law which is a foundational value of our Constitution.”

21. In Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 (CC), the Constitutional Court held as follows:

“[108] Regulation 18(5) was challenged on the basis that it is vague and does not conform to the principle of legality. The doctrine of vagueness is one of the principles of common law that was developed by courts to regulate the exercise of public power. As pointed out previously, the exercise of public power is now regulated by the Constitution which is the supreme law. The doctrine of vagueness is founded on the rule of law, which, as pointed out earlier, is a foundational value of our constitutional democracy. It requires that laws must be written in a clear and accessible manner. What is required is reasonable certainty and not perfect lucidity. The doctrine of vagueness does not require absolute certainty of laws. The law must indicate with reasonable certainty to those who are bound by it what is required of them so that they may regulate their conduct accordingly.  The doctrine of vagueness must recognise the role of government to further legitimate social and economic objectives and should not be used unduly to impede or prevent the furtherance of such objectives. As the Canadian Supreme Court observed after reviewing the case law of the European Court of Human Rights on the issue:  

'Indeed . . . laws that are framed in general terms may be better suited to the achievement of their objectives, inasmuch as in fields governed by public policy circumstances may vary widely in time and from one case to the other. A very detailed enactment would not provide the required flexibility, and it might furthermore obscure its purposes behind a veil of detailed provisions. The modern State intervenes today in fields where some generality in the enactments is inevitable. The substance of these enactments remains nonetheless intelligible. One must be wary of using the doctrine of vagueness to prevent or impede State action in furtherance of valid social objectives, by requiring the law to achieve a degree of precision to which the subject-matter does not lend itself. A delicate balance must be maintained between societal interests and individual rights. A measure of generality also sometimes allows for greater respect for fundamental rights, since circumstances that would not justify the invalidation of a more precise enactment may be accommodated through the application of a more general one.' 
22. In Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 936 (CC) the Constitutional Court further observed:
“[47] It is an important principle of the rule of law that rules be stated in a clear and accessible manner. It is because of this principle that s 36 requires that limitations of rights may be justifiable only if they are authorised by a law of general application. Moreover, if broad discretionary powers contain no express constraints, those who are affected by the exercise of the broad discretionary powers will not know what is relevant to the exercise of those powers or in what circumstances they are entitled to seek relief from an adverse decision. In the absence of any clear statement to that effect in the legislation, it would not be obvious to a potential applicant that the exercise of the discretion conferred upon the immigration officials and the DG by ss 26(3) and (6) is constrained by the provisions of the Bill of Rights and, in particular, what factors are relevant to the decision to refuse to grant or extend a temporary permit. If rights are to be infringed without redress, the very purposes of the Constitution are defeated.”

23. Based on the aforesaid, I had particular regard to the degree of clarity and certainty provided for in the Amendment Bill.
The requirement that legislation must be capable of reasonable implementation
24. The Constitutional Court has also recognised that legislation alone is inadequate to meet the State’s constitutional mandate.  In this regard, the Court has placed an emphasis on legislation being reasonably implemented.

25. To that extent, a key question for the legislature in finalising the Amendment Bill is the extent to which it is capable of reasonable implementation.  (Although I raise this as an issue, I express no view on it given that I do not have sufficient insight into the capacity, resources and envisaged work load of the various entities under the Amendment Bill.  I do however advise that the legislature have particular regard to this issue.)
SPECIFIC PROVISIONS IN THE AMENDMENT BILL
26. I now proceed to examine the specific clauses of the Amendment Bill that I considered in preparation of this opinion. I focus in particular on the following clauses / aspects of the Amendment Bill
:

26.1. Clause 19 which addresses the classification of publications;

26.2. Clause 21 which addresses the classification of films and games;

26.3. Clause 22 which makes provision for the display of classification decisions;

26.4. Clause 29 which addresses prohibitions, offences and penalties on distribution and exhibition as well as possession of films, games and publications.

I now proceed to address each of these in turn hereunder:
Clause 19 of the Amendment Bill

27. Section 16 of the Act currently provides as follows:
“Complaints concerning, and applications for classification and reclassification of, publications

(1)
Any person may lodge a complaint with the Board that any publication distributed in the Republic which has not been decided upon by the Board in terms of this Act, or by a committee in terms of the Publications Act, 1974 (Act 42 of 1974), or by the Publications Control Board, established by the Publications and Entertainments Act, 1963 (Act 26 of 1963), in terms of that Act, be referred to a classification committee for a decision and classification in terms of section 17. 

(2) 
Any person may, after the expiry of a period of two years from the date upon which a classification in terms of paragraph (a), (b), (c) or (d) of section 17 (1) was published in the Gazette, lodge an application with the Board applying for the imposition of more lenient conditions relating to the distribution of that publication, or that such distribution be freed from all restrictive conditions. 

(3) 
The chief executive officer shall refer a complaint or application under subsection (1) or (2) to a classification committee for examination and classification. 

(4) 
No decision shall be taken on any complaint or application lodged in terms of subsection (1) or (2) unless the publisher of that publication has been given a reasonable notice of the place where and the date and time when the application will be heard: Provided that if a periodical publication is the subject of such an application, a notice which is received by the publisher concerned three days prior to the date of such hearing shall be regarded as reasonable notice.”
28. The Amendment Bill now seeks in clause 19 to substitute the aforesaid section under the title of “Classification of publications”.  There are several aspects of the Amendment Bill that warrant mention:
The mechanisms for classification

29. As noted, the current Act does not provide for mandatory classifications, but makes a classification dependent on whether or not a complaint is received.  The Amendment Bill however, introduces a two-fold mechanism for classification:
29.1. The proposed section 16(1) allows any person, to request in the prescribed manner, that a publication, other than a newspaper that is published by a member of the Newspaper Association of South Africa, which is to be or is being distributed in the Republic, be classified in terms of this section (“the complaints process”);

29.2. The proposed section 16(2) provides that any person, except the publisher of a newspaper contemplated in subsection (1), who, for distribution or exhibition in the Republic creates, produces, publishes or advertises any publication that contains visual presentations, descriptions, or representations of or amounting to –

(a) Sexual conduct;

(b) Propaganda for war;

(c) Incitement of imminent violence; or

(d) The advocacy of hatred based on any identifiable group characteristic and that constitutes incitement to cause harm,

shall submit, in the prescribed manner, such publication for examination and classification to the Board before such publication is distributed, exhibited, offered or advertised for distribution or exhibition.

The newspaper exception
30. First, it bears mention that the only exception to this section is “a newspaper that is published by a member of the Newspaper Association of South Africa”.  Whilst the need for newspapers to be excluded from the ambit of the section is obvious, I have some reservations about such exclusion being limited to newspapers published by “a member of the Newspaper Association of South Africa”.  I have little insight into the publishing associations of newspapers and the appropriateness or not of the exception being limited to newspapers affiliated to the Newspaper Association of South Africa but merely raise the point that any exclusion cannot be arbitrary. 
31. In New National Party of South Africa v Government of the Republic of South Africa and Others 1999 (3) SA 191 (CC) at paragraph 24, the Court explained why the rational connection was appropriate in reviewing legislation.  To this end, it noted that the legislation must be rationally connected to a legitimate government purpose and must not be arbitrary.

32. Accordingly, I advise that Consultant apply its mind to the legitimate reasons for the exclusion referring only to the Newspaper Association of South Africa.

Prior restraint

33. The effect of the proposed section 16(2), is in my view, to impose a prior restraint on freedom of expression.  The case-law on prior restraints is well-established:

33.1. In the United States of the America, it has been said that any system of prior restraint of expression comes to the United States Supreme Court bearing a heavy presumption against its constitutional validity, and a party who seeks to have such a restraint upheld thus carries a heavy burden of showing justification for the imposition of such a restraint (See New York Times Co v The United States 403 US 713 (1971).  In Organisation for a Better Austin v Keefe 402 US 415 (1971) the principles enunciated in the Near v Minnesota case were confirmed and the Court explained its attitude towards any prior restraint. Similar views were expressed in Nebraska Press Association v Stuart 427 US 539 (1976) and the Court, after  analysing the Near v Minnesota and Keefe cases, explained why prior restraints were heavily presumed to be unconstitutional and at 559 the following was expressed: “(P)rior restraints on speech and publication are the most serious and the least tolerable infringement on First Amendment rights. A criminal penalty or a judgment in a defamation case is subject to the whole panoply of protections afforded by deferring the impact of the judgment until all avenues of appellate review have been exhausted. Only after judgment has become final, correct or otherwise, does the law's sanction become fully operative. A prior restraint, by contrast and by definition, has an immediate and irreversible sanction. If it can be said that a threat of criminal or civil sanctions after publication ''chills'' speech, prior restraint ''freezes'' it at least for the time.” 

33.2. The aforesaid approach in respect of prior restraints has been endorsed in a number of South African cases.  By way of example, I refer to: Mandela v Falati 1995 (1) SA 251 (W) at 259G/H-I/J; Government of the RSA v `Sunday Times' Newspaper 1995 (2) SA 221 (T) at 229 and Potgieter v Kilian 1996 (2) SA 276 (N).
33.3. However, in the recent case of Midi Television (Pty) Ltd v Director of Public Prosecutions (Western Cape) [2007] SCA 56 the SCA pronounced that guidance is not to be had from the aforementioned decisions of the US Supreme Court given that the extensive protection that is afforded to the press in that country is dictated by the text and the historical setting of the First Amendment, which is not consonant with the South African Constitution.
 The SCA had regard to the situation in England, before the introduction of the Contempt of Court Act 1981, when Lord Scarman said in Attorney-General v British Broadcasting Corporation [1981] AC 303 at 362:  “[t]he prior restraint of a publication, though occasionally necessary in serious cases, is a drastic interference with freedom of speech and should only be ordered where there is a substantial risk of grave injustice.” The SCA concluded that, in summary, a publication will be unlawful and thus susceptible to being prohibited, only if the prejudice that the publication might cause to the administration of justice is demonstrable and substantial and there is a real risk that prejudice will occur if publication takes place.  The Court emphasised that mere conjecture or speculation that prejudice might occur will not be enough.  Even then publication will not be unlawful unless a court is satisfied that the disadvantage of curtailing the free flow of information outweighs its advantage.  In making that evaluation, the Court noted, it is not only the interests of those who are associated with the publication that need to be brought into account, but more important, the interest of every person in having access to information.  According to the Court, if a risk of that kind is clearly established, and it cannot be prevented from occurring by other means, a ban on publication that is confined in scope, in content and in duration to what is necessary to avoid the risk might be considered.

33.4. The Court further noted that although the aforesaid principles were applicable whenever a court was asked to restrict the exercise of press freedom for the protection of the administration of justice, whether by ban on the publication or otherwise, they apply with appropriate adaption whenever the exercise of press freedom is sought to be restricted in protection of another right.
 However, the Court cautioned that where there is a risk to rights that are not capable of subsequent vindication, a narrow ban might be all that is required, if any ban is called for at all.  In other words, according to the SCA, it should not be assumed that once an infringement of rights is threatened, a ban should immediately ensue, least of all a ban that goes beyond the minimum that is required to protect the threatened right.

33.5. In Positioning Corporate Underwriters & Insurance Consultants (Pty) Ltd v Mail & Guardian 2005 (6) SA 394 (T), the Court observed as follows:

“[6] A person or an entity does not per se have a right to obtain a prior publication copy of the material that is to be published about him or her. In essence, the applicant company is wanting a prepublication copy of the article and to sanction whether the article should be published. It seeks to assume the role of a censor. Censorship is subversive of the very ethos of the constitutional values of freedom of expression and the public's right to receive information. What is required of the press in an open society such as ours is not to assume but at all times to be vigilant commentators, reporters and publishers. In doing so, it must act reasonably, fairly and responsibly disseminating information. I will neither countenance the gagging of the media in the absence of a proper case by the applicant nor issue an order under the alternative relief to silence the respondent press.”

34. In line with the aforesaid principles, I have significant reservations in respect of the constitutionality of section 16(2).  Proceeding from the premise that the effect of the section is that it does constitute a prior restraint, the ambit of the section, is, in my view, such that it:

34.1. Impermissibly intrudes upon and restricts constitutionally protected speech;
34.2. In any event fails to provide clear and certain indications as to what speech is permissible and what is not.

35. A principal difficulty with section 16(2) is the fact that it refers to visual presentations, descriptions or representations “of or amounting to” the various types of speech thereafter itemised.  I deal hereunder with the manner in which the itemised categories of speech are dealt with but, for present purposes, wish to focus on the emphasised words.
36. As pointed out in the SANEF submissions, and in particular paragraph 3.3 thereof, the type of speech that will attract mandatory classification in terms of section 16(2) is not limited to that that amounts to speech proscribed under section 16(2) of the Constitution.  Instead, and because of the use of the word “of”, any form of visual depiction or presentation of such proscribed speech, regardless of purpose and context, triggers the mandatory classification requirements of 16(2) of the Act.
37. I am uncertain as to whether the use of the words “of or” in section 16(2) is deliberate or as a result of an oversight.  If deliberate, there would appear to me to be no justifiable reason why speech that is clearly constitutionally protected should be subjected to what amounts to a permanent system of prior restraints operated by the State.  I would point out in this regard that the fact that a publication, once submitted, can escape a more onerous classification if, in the assessment of the classification committee, it has scientific, literary or artistic merit, does not remedy the fact that publication is subject to a prior restraint.
38. If however, the utilisation of the words “of or”, and the consequences thereof outlined above and in the SANEF submissions, are unintentional, then it would seem to me that the simple deletion of these words would contribute significantly to the amended Act passing constitutional muster.
39. The fact that the utilisation of the phrase “of or amounting to” may not have perhaps received the thought and consideration that it should is also indicated by the fact that the utilisation of that phrase in relation to sexual conduct is inapposite, and effectively without meaning.  Thus, the mere visual presentation, description or representation of sexual activity can never itself “amount” to sexual conduct.  That is of course not the case with the other types of speech itemised, which suggests to me that the drafters of the section may not have been alive to the full consequences of the utilisation of these words in the section.
40. There are further difficulties with section 16(2) of the Act.  In this regard the following bear mention:

40.1. First, it applies to “any person”, subject only to the newspaper publisher exception;
40.2. Second, it refers to the creation, production, publication or advertisement of any publication.  The definition of “publication” in the Act remains unaltered.  In terms thereof, “publication” is defined as:

(a) any newspaper, book, periodical, pamphlet, poster or other printed matter;

(b) any writing or typescript which has in any manner been duplicated;

(c) any drawing, picture, illustration or painting;

(d) any print, photograph, engraving or lithograph;

(e) any record, magnetic tape, soundtrack, except a soundtrack associated with a film, or any other object in or on which sound has been recorded for reproduction;

(f) computer software which is not a film;

(g) the cover or packaging of a film;

(h) any figure, carving, statue or model; and

(i) any message or communication, including a visual presentation, placed on any distributed network including, but not confined to, the Internet.

40.3. Third, it refers to “visual presentations, descriptions or presentations”.  Notably, “visual presentation” is defined very broadly in the Act as: 

(a) a drawing, picture, illustration, painting, photograph or image; or 

(b) a drawing, picture, illustration, painting, photograph or image or any combination thereof, produced through or by means of computer software on a screen or a computer printout.
40.4. Fourth, are the four categories in subparagraphs 2(a) to 2(d) to which the section applies. Notwithstanding the breadth of the aforestated aspects of section 16(2), and subject to what I have said above, I do not consider references to “propaganda for war” (ss2(b)) and incitement of imminent violence (ss2(c)) to raise issues of constitutionality.  The reason for this is that in terms of section 16(2) of the Constitution, the right to freedom of expression expressly does not extend to either of these categories of expression.  I refer to the dictum of the Constitutional Court in the Islamic Unity case, as already noted earlier on in this opinion.  In the circumstances and in my view, subsections 2(b) and 2(c) are already excluded from the ambit of permitted expression by virtue of section 16(2) of the Constitution and for that reason the Amendment Bill raises no further constitutional issues in that respect.  
40.5. I do however express reservations in respect of the constitutionality of subsections 2(a) and (d).   In my view, subsection (d) is likely to pass a limitations enquiry, though the same cannot be said for subsection (a).  The following bear mention in this regard:
(a)  Sexual conduct (ss2(a)) is not excluded from the ambit of freedom of expression under the Constitution.  This notwithstanding, “sexual conduct” is defined extremely broadly in the Act.  It is said to “include”:

(i)
male genitals in a state of arousal or stimulation;

(ii)
the undue display of genitals or of the anal region;

(iii)
masturbation;

(iv)
bestiality;

(v)
sexual intercourse, whether real or simulated, including anal sexual intercourse;

(vi)
sexual contact involving the direct or indirect fondling or touching of the intimate parts of a body, including the breasts, with or without any object; 

(vii)
the penetration of a vagina or anus with any object;

(viii)
oral genital contact; or

(ix)
oral anal contact.

On the basis of this definition, sexual conduct is rendered susceptible to classification under section 16(2) of the Amendment Bill.  In my view, irrespective of what the outcome of the classification process would be, the fact that such expression is rendered susceptible to pre-classification on the basis of a definition as broad as is presently provided for is problematic.  Given that it constitutes an obvious limitation of the right to freedom of expression in section 16(1) of the Constitution, it must satisfy the limitations enquiry under section 36 of the Constitution.  In terms thereof, the rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including: (a) the nature of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation between the limitation and its purpose; and (e) less restrictive means to achieve the purpose.

In my view, the State would find it difficult to meet a limitation enquiry under section 36 of the Constitution in that: (a) it is unclear as to what purpose is to be served by including sexual conduct within the ambit of section 16(2); (b) the mere existence of “sexual conduct” has no relevance to a classification under section 16(4) – as I will address at a later stage, section 16(4) does not even allow for a classification on the basis of “sexual conduct” – to this extent the criterion of sexual conduct under section 16(2)(a) seems to bear no rational connection to the classification under section 16(4); (c) it is unclear as to what the purpose of this limitation is, or more particularly, what harm (if any) is sought to be addressed by this provision; (d) in any event there are seemingly less restrictive means by which to satisfy the objective (such as guidelines in relation to acceptable publications). In the circumstances, I am of the view that section 16(2)(a), is unduly broad and is unlikely to pass constitutional pass muster.
(b)  Section 16(2)(d) which refers to “advocacy of hatred based on any identifiable group characteristic and that constitutes incitement to cause harm” extends broader than section 16(2)(c) of the Constitution.  Section 16(2)(c) of the Constitution applies in respect of advocacy of hatred that is based on “race, ethnicity, gender or religion”.  An “identifiable group characteristic” as referred to in subsection 2(d) is defined as a characteristic that identifies an individual as a member of a group identified by “race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language, birth and nationality.”  
(i) In the Islamic Unity case, the Constitutional Court noted that three categories of expression are enumerated in section 16(2), which are expressed in specific and defined terms. According to the Court, section 16(2)(a) and (b) are respectively concerned with  “propaganda for war” and “incitement of imminent violence”. Section 16(2)(c) was said to be directed at what is commonly referred to as hate speech. The Court specifically acknowledged that what is not protected by the Constitution is expression or speech that amounts to “advocacy of hatred” that is based on one or other of the listed grounds, namely race, ethnicity, gender or religion  and which amounts to “incitement to cause harm”. There is no doubt that the State has a particular interest in regulating this type of expression because of the harm it may pose to the constitutionally mandated objective of building a non-racial and non-sexist society based on human dignity and the achievement of equality. The Court noted that there is accordingly no bar to the enactment of legislation that prohibits such expression. Any regulation of expression that falls within the categories enumerated in section 16(2) of the Constitution would not be a limitation of the right in section 16.
 In respect of the extension of the grounds, the Constitutional Court said:  “Where the State extends the scope of regulation beyond expression envisaged in s 16(2), it encroaches on the terrain of protected expression and can do so only if such regulation meets the justification criteria in s 36(1) of the Constitution.”
  The Court specifically stated:  “Whilst, on the one hand, the categories of speech referred to in s 16(2)(c), are carefully circumscribed, no such tailoring is evident in the relevant portion of clause 2(a). There is no doubt that each of the forms of expression listed in s 16(2) could produce the result envisaged in clause 2(a).  Expression that makes propaganda for war (s 16(2)(a)) may, depending on the circumstances, threaten relations between sections of the population, or produce a situation where these are likely to be prejudiced. The converse is not true, however. Not every expression or speech that is likely to prejudice relations between sections of the population would be 'propaganda for war', or 'incitement of imminent violence' or 'advocacy of hatred' that is not only based on race, ethnicity, gender or religion, but that also 'constitutes incitement to cause harm'. There may well be instances where the prohibition in clause 2(a) coincides with what is excluded from the protection of the right. The real question though is whether the clause, in prohibiting that which is not excluded from the protection of section 16(1), does so in a manner which is constitutionally impermissible.

(ii) 
It bears mention that each of the aforestated grounds included within the definition of “identifiable group characteristic” (save for that of nationality) are presently recognised as prohibited grounds of discrimination under section 9(3) of the Constitution.  In addition, the Promotion of Equality and Prevention of Unfair Discrimination Act No. 4 of 2000 (“the Equality Act”) prohibits hate speech in section 10.  In terms thereof and subject to the proviso in section 12, no person may publish, propagate, advocate or communicate words based on one or more of the prohibited grounds, against any person, that could reasonably be construed to demonstrate a clear intention to: (a) be hurtful; (b) be harmful or to incite harm; (c) promote or propagate hatred.   Notably the definition of “prohibited grounds” in section 1 of the Equality Act refers to: (a) race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth; or (b) any other ground where discrimination based on that other ground: (i) causes or perpetuates systemic disadvantage; (ii) undermines human dignity; or (iii) adversely affects the equal enjoyment of a person's rights and freedoms in a serious manner that is comparable to discrimination on a ground in paragraph (a).

Furthermore, section 12 of the Equality Act prohibits the dissemination and publication of information that unfairly discriminates.  In terms thereof, no person may: (a) disseminate or broadcast any information; or (b)
publish or display any advertisement or notice, that could reasonably be construed or reasonably be understood to demonstrate a clear intention to unfairly discriminate against any person.  The section is however subject to the proviso that the bona fide engagement in artistic creativity, academic and scientific inquiry, fair and accurate reporting in the public interest or publication of any information, advertisement or notice in accordance with section 16 of the Constitution, is not precluded by the section.

Insofar as the addition of nationality (to the listed grounds in section 9(3) of the Constitution) goes, I am of the view that there is sufficient Constitutional Court and other authority to support the contention that it is a ground worthy of protection.  I refer in this regard to:  Khosa and Others v Minister of Social Development and Others; Mahlaule and Others v Minister of Social Development and Others 2004 (6) SA 505 (CC) (2004 (6) BCLR 569); Larbi-Odam and Others v Member of the Executive Council for Education (North-West Province) and Another 1998 (1) SA 745 (CC) (1997 (12) BCLR 1655); Union of Refugee Women and Others v Director: Private Security Industry Regulatory Authority and Others 2007 (4) SA 395 (CC).
In my view, it would be open to the legislature to limit the ambit of section 16(1) of the Constitution by expanding the grounds referred to in section 16(2)(c) so as to accord with section 9(3) of the Constitution, provided that it is capable of showing a basis therefor.  There are several factors which, in my view, would favour the constitutionality of this provision.  In summary, the following would prove relevant to a limitation enquiry: (a) the grounds as included in the definition of “identifiable group characteristic” represent a closed list and, save for nationality, are consistent with the grounds listed in section 9(3) of the Constitution; (b) the Equality Act already prohibits hate speech on the prohibited grounds recognised by the Equality Act, which are even broader than the expanded grounds included in the proposed definition of “identifiable group characteristic”; (c) the Equality Act already prohibits the dissemination, broadcast, display and  publication of information that could reasonably be construed or reasonably be understood to demonstrate a clear intention to unfairly discriminate against any person; (d) the ambit of the proposed section 16(2)(d) is circumscribed by the fact that it requires the advocacy of hatred based on any identifiable group characteristic and that same constitutes incitement to cause harm; (d) the objective sought to be achieved by the inclusion of this criterion is a constitutionally sound one; (e) the limitation at this stage of the process relates only to the submission for pre-classification and, to that end will not necessarily result in a refusal of permission to publish.  To this extent, the provision is narrower in its ambit that those under the Equality Act.
40.6. Fifth, it is notable that such publication must be submitted in the prescribed manner for examination and classification to the Board before it is exhibited, distributed, offered or advertised for distribution or exhibition.  Given the composition of the board, this is problematic.
Referral to the classification committee

41. Following thereupon, the Board then refers any publication submitted to it to a classification committee for examination and classification of such publication.  The classification committee will then examine the classification in the prescribed manner and classify it in accordance with subsection (4).  I make the following comments in respect of this section:

41.1. In my view, and once again subject to what I have said above as to the extension of the proscription to include representations, etc “of”, as opposed to that which “amounts to” the targeted speech, the publications falling within the “refused classifications” (in section 16(4)(a)) category are entirely justifiable, notwithstanding the fact that there is no element of discretion given to the classification committee and that provided the requirements of the section are met, the classification is peremptory.  I highlight the following in this regard:  
(a) Child pornography:  In De Reuck v DPP, WLD 2004 (1) SA 406 (CC) at para 61, the Constitutional Court observed that the purpose of the current Act is to curb child pornography, which is seen as an evil in all democratic societies. The Court recognised that child pornography is universally condemned for good reason in that it strikes at the dignity of children, it is harmful to children who are used in its production, and it is potentially harmful because of the attitude to child sex that it fosters and the use to which it can be put in grooming children to engage in sexual conduct.  Based on the aforesaid judgment, I am of the view that child pornography can legitimately be categorised as a “refused classification”.  I express this view in light of due consideration having been given to the definition of “child pornography” in clause 1 of the Amendment Bill read with the definition of “sexual conduct” in the Act;
(b) Propaganda for war and incitement of imminent violence:  Insofar as expression amounting to either of these forms of speech is excluded from the ambit of freedom of expression under section 16(2) of the Constitution, I am satisfied with their inclusion within this category.  I refer to what I have already stated in this regard as well as the authorities referred to.
(c) The advocacy of hatred based on an identifiable group characteristic and that constitutes incitement to cause harm is made subject to an exception (i.e. is a bona fide documentary or is a publication of scientific, literary or artistic merit or is on a matter of public interest). I am of the view that this can properly be placed under the “refused classification” category.  I refer to what I have already stated in this regard.
41.2. I have certain reservations in respect of some of the publications falling within the XX classification (section 16(4)(b)).  At the outset the following bear mention:  (a) clarity and certainty (particularly in light of the consequences of this classification) are of particular importance; and (b) the objective sought to be achieved in respect of each subsection is of particular relevance.  I now proceed to deal with each subsection in turn:

(a) Explicit sexual conduct which violates or shows disrespect for the right to human dignity of any person:  It bears mention in this regard that “explicit sexual conduct” is defined in far narrower terms in the Amendment Bill than the definition of “sexual conduct” as contained in the Act.  “Explicit sexual conduct’ is defined for the purposes of this section as “graphic and detailed visual presentations or descriptions of any conduct characteristically associated with sexual intercourse.” (I pause to reiterate that notwithstanding the fact that section 16(2) applies to sexual conduct, this classification applies only to explicit sexual conduct.)  Whilst, there may be some element of uncertainty as to exactly what constitutes a “violation” of or “shows disrespect” for the right to human dignity, I am satisfied that the objective sought to be achieved by the section is constitutionally compliant.  Constitutional Court jurisprudence in particular has repeatedly recognised the dignity of all persons.  In Dawood and Another v Minister of Home Affairs and Others; Shalabi and Another v Minister of Home Affairs and Others; Thomas and Another v Minister of Home Affairs and Others 2000 (3) SA 936 at para 35, the Constitutional Court commented as follows: “The value of dignity in our constitutional framework cannot therefore be doubted. The Constitution asserts dignity to contradict our past in which human dignity for black South Africans was routinely and cruelly denied. It asserts it too to inform the future, to invest in our democracy respect for the intrinsic worth of all human beings. Human dignity therefore informs constitutional adjudication and interpretation at a range of levels. It is a value that informs the interpretation of many, possibly all, other rights. This Court has already acknowledged the importance of the constitutional value of dignity in interpreting rights such as the right to equality, the right not to be punished in a cruel, inhuman or degrading way, and the right to life. Human dignity is also a constitutional value that is of central significance in the limitations analysis. Section 10, however, makes it plain that dignity is not only a value fundamental to our Constitution, it is a justiciable and enforceable right that must be respected and protected.”

I am accordingly of the view that a classification that targets “explicit sexual conduct” as defined as that which violates or shows disrespect for human dignity is likely to pass constitutional muster.
See further:

S v Makwanyane 1995 (3) SA 391 (CC) at para 57

NM and Others v Smith and Others (Freedom of Expression Institute as Amicus Curiae) 2007 (5) SA 250 (CC) at para 48
(b) Bestiality, incest, rape or conduct or an act which is degrading of human beings: I do not foresee a problem in respect of bestiality, incest or rape.  Bestiality and incest are made offences under the Sexual Offences Bill (sections 12 and 13 thereof).  It bears mention that in respect of rape, for instance, in S v Chapman
 the SCA held that that sexual violence in general and rape in particular, constituted “a humiliating, degrading and brutal invasion of the privacy, the dignity and the person of the victim” and that women were entitled to the protection of these rights which were “basic to the ethos of the Constitution and to any defensible civilisation.”  The Court went on to say: “We are determined to protect the equality, dignity and freedom of all women, and we shall show no mercy to those who seek to invade those rights.”
  I do however have certain reservations in respect of “conduct or an act which is degrading of human beings”.  In my view, this requirement is extremely broad and very vague.  This notwithstanding, if in the opinion of the classification committee, the requirement is met, it carries an “XX” classification, unless it were to be saved under the scientific, literary or artistic merit exception.  In my view this requirement is likely to be found to be unconstitutional when assessed against section 36, because of its vagueness and overbreadth.
(c) Conduct or an act which constitutes incitement of, encourages or promotes harmful behavior: In my view this criterion is susceptible to challenge on the grounds of vagueness.  Once more, I point out that the difficulty is exacerbated by virtue of the fact that it relates to an “XX” classification.  For the reasons stated under (b) above, I am of the view that a Court is unlikely to find that it constitutes a reasonable and justifiable limitation under section 36.
(d) Explicit infliction of sexual or domestic violence:  The Constitutional Court’s recognition in this regard that sexual violence and the threat of sexual violence goes to the core of women's subordination in society bears mention. According to that Court, “[I]t is the single greatest threat to the self-determination of South African women.”
  More recently, the Constitutional Court has reiterated that the prevalence of sexual violence in our society is deeply troubling.
  With due regard to these comments, I do not foresee any obvious difficulties with these requirements.  (In this regard, I should mention that any constitutional challenge will have to be met with a two-fold response: (a) that there is a correlation between exposure to sexual or domestic violence and an individual expressing such violent tendencies; and (b) the mere exposure to such violence constitutes an affront to the dignity and personhood of members of the group subjected to such violence). However, I raise a word of caution in respect of the following: neither the Act nor the Amendment Bill defines “domestic violence” or “sexual violence”.  In giving effect to this ground, one is accordingly reliant on the definition of “domestic violence” in the Domestic Violence Act No. 116 of 1998.  In terms thereof, “domestic violence” means: physical abuse; sexual abuse; emotional, verbal and psychological abuse; economic abuse; intimidation; harassment; stalking; damage to property; entry into the complainant's residence without consent, where the parties do not share the same residence; or any other controlling or abusive behaviour towards a complainant, where such conduct harms, or may cause imminent harm to, the safety, health or wellbeing of the complainant.  I express some concern that this definition is potentially overbroad for the purposes of an XX classification and on account thereof is potentially vulnerable to failing under a section 36 enquiry.  I further draw attention to the fact that the Criminal Law Sexual Offences and Related Matters Amendment Bill (BD50-2003) (“the Sexual Offences Bill”) defines the concept of a “sexual violation” in section 1 thereof.  In the interests of clarity and certainty, the Amendment Bill may seek to cross-refer thereto, specifying the aspects thereof that apply to the Amendment Bill.

(e) Explicit visual presentations of extreme violence:  In my view, the State has a legitimate interest in the strict regulation of this type of expression, particularly given the high levels of violence in society.  Accordingly, I am of the view that the inclusion of this type of expression under a XX classification is constitutionally sound.
(f) The exception: I note the exception in respect of a bona fide documentary or a publication of scientific, literary or artistic merit, in which event the publication shall be classified with reference to the guidelines relating to the protection of children from exposure to disturbing, harmful or age-inappropriate materials, though child pornography is not made subject to this exception.  I also note the absence of any reference to “public interest” in respect of this exception, which applies to the refused classification as aforestated.  Particularly, in the event that reference to “extreme violence” remains (notwithstanding my aforestated advice as to its potential unconstitutionality), I would consider the inclusion of reference to public interest to be highly material.
41.3. I am satisfied with the criteria for classification as X18 – i.e. if it contains visual presentations, descriptions or representations of explicit sexual conduct.   I am also satisfied that the exception contained herein is likely to pass constitutional muster.
41.4. Section 16(4)(d) appears to be constitutionally compliant.  The section refers to publications which contain visual presentations, descriptions or representations which may be disturbing or harmful to or age inappropriate for children – such publications must be classified with reference to the relevant guidelines, by the imposition of appropriate age-restrictions and such other conditions as may be necessary to protect children in the relevant age categories from exposure to such materials.
42. I have considered the provisions of section 16(5) and am satisfied that it does not appear to be constitutionally assailable.  Its objective is seemingly to engender a culture of accountability and transparency, both of which have been recognised by the Constitutional Court as being laudable objectives.

See:
Minister of Health NO v New Clicks SA (Pty) Ltd (TAC as Amici Curiae) 2006 (2) SA 311 (CC) at para 636
43. Likewise, the provisions of section 16(6) do not appear to be constitutionally challengeable.
Clause 21 of the Amendment Bill

44. Clause 21 of the Amendment Bill seeks to substitute section 18 of the current Act.
45. Section 18 of the Act entitled “Applications for classification, and classification of films” provides as follows:

(1) Any person who applies for the classification of a film in terms of this Act, shall submit to the chief executive officer an application in the prescribed form, together with the prescribed fee. 

(1A) 
Any person who intends to distribute or exhibit any film- 

(a)
shall register with the Board as a distributor or exhibitor, or a distributor and exhibitor, of films; and

(b)
shall submit for classification any film which is intended for distribution or exhibition in the Republic and which has not been classified or approved in terms of this Act or in terms of the Publications Act, 1974 (Act 42 of 1974),

in the manner prescribed by regulations made in terms of section 31 (2).

(2) The chief executive officer shall refer an application submitted to him or her in terms of this section to a classification committee. 

(3) The person who submitted an application in terms of this section shall- 

(a)
at his or her own expense make arrangements for the exhibition of the film to the classification committee concerned, on such premises and date and at such time as the chief executive officer may determine after consultation with such person; and

(b)
undertake to provide the chief executive officer with a copy of the film in the form in which the film is in terms of the classification permitted to be distributed. 

(4)(a)
The classification committee shall examine a film referred to it in terms of subsection (2) and shall, with reference to Schedules 6, 7 and 8, read with Schedules 9 and 10, classify that film-



(i)
as XX, if it falls under Schedule 6 or 10;



(ii)
as X18, if it falls under Schedule 7;



(iii)
by imposing any restriction in accordance with Schedule 8;

(iv)
as a film which may be distributed or exhibited only after the prescribed age restriction and consumer information, where applicable, have been clearly and conspicuously displayed on all materials advertising that film or, in the case of a home entertainment product, on the cover or packaging of that film; or



(v)
as a film without any restrictions if suitable for all ages.


(b)
If a film examined in terms of paragraph (a) falls-

(i)
under any schedule, the classification committee may, if the excision of a portion or portions of the film would place the film under another Schedule, or outside of all Schedules, classify the film as falling under such other Schedule or outside of all Schedules, as the case may be, subject to the condition that the portion or portions determined by the committee are excised from the film;

(ii)
under Schedule 8, the classification committee may determine that the film may be exhibited only to persons of or above a prescribed age, specified by the committee, or that it may be exhibited only after the prescribed consumer advice has been given to viewers. 

(5) 
An XX or X18 classification shall not be applicable to a film which falls under Schedule 9, or clause 2 of Schedule 10. 

(6) 
After having reached a decision in terms of subsection (4), read with subsection (5), the classification committee shall inform the chief executive officer of its decision and the reasons therefor and, in the case of an XX classification, of the particular clause of Schedule 6 upon which the decision is based and, in the case of any other classification, of the conditions imposed in terms of subsection (4). 

(7) 
The chief executive officer shall inform the applicant of the decision and the reasons therefor and shall furnish the applicant with the applicable certificate, and if the film in question has been classified as XX he or she shall specify the particular clause of Schedule 6 upon which such a classification is based, and shall, in the case of an XX or X18 classification, cause to be published in the Gazette a notice making known the classification and the prescribed details thereof. 

(8) 
After the expiry of a period of two years from the date on which a decision was conveyed to the applicant, that applicant, or any other interested person, may apply to the Board for a more lenient classification of the film in terms of subsection (4).

46. The section in the Amendment Bill is now entitled “Classification of films and games”.  At the outset, it bears noting that the definition of “film” has been amended to read as follows:
46.1. Any sequence of visual images recorded in such a manner that by using such recording such images will be capable of being seen as a moving picture;

46.2. The sound track associated with any exhibited illustration relating to a film as defined in the preceding paragraph;

46.3. And includes any picture intended for exhibition through any medium or device.

47. The Amendment Bill also defines a “game” as a computer game, video game or interactive computer software for interactive game playing, where the results achieved at various stages of the game are determined in response to the decisions, inputs and direct involvement of the game player or players.
48. Pursuant to the aforesaid definitions, clause 21 of the Amendment Bill refers to the following key aspects:

48.1. Any person who distributes, broadcasts or exhibits any film or game in the Republic, must in the prescribed manner and on payment of the prescribed fee: (a) register with the board as a distributor or exhibitor of films or games; and (b) submit for examination and classification any film or game that has not been classified, exempted or approved in terms of the Films and Publications Act or the Publications Act of 1974.
48.2. The Board then refers any publication submitted to it to a classification committee for examination and classification of such publication in terms of subsection (2);

48.3. The classification committee will then examine the film or game in the prescribed manner and classify it in accordance with subsection (3);

48.4.  In terms of subsection (4), where the publication has been classified as a “refused classification” or has been classified “XX” or “X18”, the CEO must cause the classification to be published by notice in the Gazette, together with reasons for the decision;

48.5. In terms of subsection (5) where a film or game submitted to the Board in terms of this section contains visual presentations or representations of, or amounts to, child pornography, the CEO shall refer that publication to a police official of the South African Police Service for investigation and prosecution.
49. It is notable that pursuant to clause 27 (amending section 23(3)), a broadcaster who is subject to regulation by the Independent Communications Authority of South Africa (“ICASA”) shall, for the purposes of broadcasting, be exempt from the duty to apply for classification of a film or game, and, subject to section 24A(2) and (3), shall, in relation to a film or game, not be subject to any classification or condition made by the Board in relation to that film or game.

50. I am of the view that the aforesaid exemption is consistent with the prescripts of the Constitution.  

50.1. The effect of the proposed section 23(3), if enacted, would be that licensed broadcasters will not, in general, be required to submit films for classification to the Board in advance of screening them (I do not at this stage address the exceptions to this proposition);
50.2. Section 192 of the Constitution requires that national legislation  must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society;
50.3. In terms of the Independent Communications Authority of South Africa Act No. 13 of 2000, ICASA is the body established by Parliament to regulate broadcasting in accordance with section 192 of the Constitution;

50.4. It is apparent from the provisions of sections 53 to 61 of the Electronic Communications Act that ICASA regulates broadcasting content;

50.5. To this extent it is submitted that in order to be constitutionally compliant an exemption from the Board must be granted.

51. In respect of the remaining aspects of clause 21, I refer to what I have already stated in relation to clause 19, and am of the view that those comments are of equal relevance to clause 21.

Clause 22 of the Amendment Bill

52. Clause 22 of the Amendment Bill regulates the display of classification decisions.
53. I note that the section applies to films, games or classifications that have been classified or “exempted” from classification.  Notwithstanding the reference to exempted films, the information that must be displayed (as provided for in the subsections under (1)) does not refer to material that has been exempted.
54. To this extent, I express reservations as to the  workability / implementation of the provision.

Clause 29 of the Amendment Act

The proposed section 24A

55. The proposed section 24A is titled:  “Prohibitions, offences and penalties on distribution and exhibition of films, games and publications”.
56. The section makes various forms of conduct an offence.  One of the issues that I express concern on is the criteria by way of which this is done.  As is apparent from, for instance, section 24A(2)(c), the criterion is if the film, game or publication “would” have been classified in a particular way.  The difficulty with this provision is that an individual is expected ex post facto to determine a classification that would have been made by a classification committee.  This is particularly problematic in light of the broad criteria that I have already referred to. 
57. A second issue that I am concerned with is the content of section 24A(4).  In terms thereof:  “Any person who knowingly distributes or exhibits any film, game or publication classified “X18” or which contains depictions or descriptions of scenes of sexual conduct to a person under the age of 18 years shall be guilty of an offence and liable, upon conviction, to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.”  Significantly, this section applies to “depictions or descriptions of scenes of sexual conduct”, notwithstanding the fact that an “X18” rating under the proposed section 16(4)(c) applies only to “visual presentations, descriptions or representations of explicit sexual conduct”.  Accordingly, the nett effect of the proposed section 24A(4) is that it creates an offence in respect of depictions, descriptions and scenes which would not fall within an “X18” classification under the proposed section 16(4)(c).  For this reason, in my view, the proposed section 24A(4) is vulnerable to challenge.

The proposed section 24B

58. I have a similar reservation in respect of the provisions of section 24B(3).  The proposed section provides as follows: “Any person who has control over any film, game or publication which contains depictions, descriptions or scenes of sexual conduct and who fails to take all reasonable steps to prevent access to such materials by any person under the age of 18 years shall be guilty of an offence and liable, upon conviction, to a fine or to imprisonment for a period not exceeding five years or to both a fine and such imprisonment.”  I have already addressed the breadth of the definition of “sexual conduct”.  In addition to that, it bears mention that in terms of the proposed section 18(3)(c) the criterion for an “X18” classification of films and games relates to a far narrower concept, viz, “explicit sexual conduct”.  That notwithstanding, section 24B(3) creates an offence in relation to “sexual conduct”.  To this extent, in my view, section 24B(3) is vulnerable to being found to be overbroad.
THE NAB AND SANEF SUBMISSIONS

59. I have considered the submissions and agree therewith.  Any differences that I have from what is stated in these submissions are relatively minor and amount more to questions of emphasis.  As I understand that I will be required to supplement this written opinion with an oral submission to Parliament, I shall not burden an already lengthy opinion with these aspects which I will be happy to clarify in the course of such oral presentation.
CONCLUSION

60. Based on the aforesaid, I am of the view that there are certain provisions in the Amendment Bill that are vulnerable to constitutional attack and should accordingly be revised.

61. I advise accordingly.
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