the dti response to the Public Hearing of the Portfolio Committee on Trade and Industry on 24 January 2008.

the dti wish to thank the Portfolio Committee on Trade and Industry for the opportunity to respond to the inputs made by the public during the Public Hearings.

1.
Response to Input A – SANAS

the dti noted the support by SANAS for the two Bills and the clear separation of the regulatory function. 

the dti also noted that SANAS highlighted an important element of the bills, i.e. that the two Bills would facilitate the levelling of the playing field for conformity assessment service providers. 

2.
Response to Input B – NAAMSA

the dti noted that NAAMSA supported the separation. the dti wish to respond to the comments made by NAAMSA.

2.1
Comment 1:

the dti noted NAAMSA’s comment about section 13 (c) of the bill which allows the Minister to declare a compulsory specification where a South African National Standard (SANS) is not available. 

the dti wish to confirm that the approach that the dti promotes and recommends is that a compulsory specification should use a SANS to determine the technical specifications that a product has to comply with.

Section 13 (c) gives the Minister an opportunity to declare a compulsory specification where a SANS is not available. The main problem that informed this provision is the dti’s concern that the industry or an individual can hold up the process to finalise a standards because they may not want to be regulated.

the dti is of the opinion that the comment relates to uncertainty about the process that will be followed if a standards process is not followed as per 13 (a) and (b). 

the dti therefore agree that this section will be tightened to reflect that this option will only be followed after all processes to develop a SANS has been exhausted and thus recommend tightening and amending the section to provide for the development of a regulation that will spell out the process.

2.2
Comment 2:

the dti noted NAAMSA’s recommendation for a new section 13(c) that will require that the SANS that are made compulsory should include all the administrative and support measures required to proof compliance with the compulsory specifications.

the dti does not agree with the recommendation to include administrative and support measures in the SANS. the dti however promotes a transparent, predictable approach to compulsory specifications. The NRCS Bill therefore makes provision for consultation on administrative and support measures in terms of section 5(2)(i) which provides for the establishment of Specialist Consultative Committees. In addition the Advisory Forum in section 12 can also be a useful opportunity to provide predictability and certainty on administrative requirements.

2.3
Comment 3:

the dti noted NAAMSA’s comment that the fees charged by the Regulator are used for regulatory purposes as well as for the development of standards and for the sourcing of conformity assessment services.

the dti however wish to clarify that fees collected for regulatory services are not used for the development and maintenance of standards. Development and maintenance of standards are funded through transfer payment. 

the dti also wish to confirm that since the ring-fencing of the SABS conformity assessment services in the late 1990 the fees charged by the regulator were no longer used to finance capital equipment for SABS. This was a necessary step forward in terms of creating a level playing field for all conformity assessment services providers in South Africa. Transfer payments were allocated to conformity assessment services that were demonstrated to be of national interest and not commercially viable. Currently, the regulatory division of SABS, source conformity assessment services from the SABS to have samples tested for compliance. Fees charged by the Regulator are used to pay for these services.

The Bill however now allows for the regulator to source conformity assessment services from approved conformity assessment services providers not only the SABS. This allows for fair competition and continued support of conformity assessment services allows for fairer distribution of the services and can create for opportunity for the establishment of new services providers that will be required as the economy grow.

2.4
Comment 4:

the dti noted NAAMSA’s comment about service delivery of the SABS and the NRCS.

the dti is of the opinion that the separation of the SABS into two separate public entities can contribute to improved service delivery because it will now allow for each entity to focus on their mandate.

the dti however also wish to note that capacity and skills development is a matter of concern for the whole country. the dti is already working closely with all of its public entities as part of its response to the Industrial Policy to improve the pool of available skills and include skills development as a key performance area in strategic and business plans of the public entities. 

3.
Response to Input C – National Laboratory Association (NLA)

the dti noted the NLA support for both the bills and the separation into two independent public entities. They also confirmed the importance of Advisory Forums.

the dti also noted the NLA view on the size of the board i.e. that 8 Board members should be sufficient and that they proposed cross representation of the technical infrastructure institutions on the Boards.

the dti is however of the opinion that representation is provided for in the proposed Advisory Forums.     

4.
Response to Input D – Business Unity SA (BUSA)    

the dti noted BUSA’s opinion that the Modernisation of the Technical iInfrastructure is a key element of the Industrial Policy Framework.

the dti also noted BUSA’s support for the two Bills. One important benefit identified by BUSA is that both public entities will be able to focus on clear mandates that are not conflicting. 

the dti noted their support for stakeholder engagement through the Advisory Forums as industry will benefit from improved communication and early warning of developments that might impact on industry.

BUSA made the following comments:

4.1
STANDARDS BILL

4.1.1
Comment 1:

the dti noted BUSA’s comment about the absence of a provision in the Bills on the Incorporation of SANS in Law.

the dti agrees with the concern and proposes the redrafting of the section to be constitutional in terms of providing any department that have the legislative powers to regulate through technical regulations by using the standards process to develop  the technical requirements of their technical regulations and by including the SANS in their regulation. 

the dti also propose amending the heading and the rest of the section and will propose amendments for consideration by the Portfolio Committee.

4.1.2
Comment 2:

the dti noted the input from BUSA re accessibly of SANS called up in technical regulations.

the dti is of the opinion that although the call for National Standards referenced in Law to be made free of charge is quite compelling, the following should be born in mind:

Many South African National Standards are adoptions or adaptations of international, regional or foreign standards. This is in line with South Africa's WTO TBT (Technical Barrier to Trade) Agreement obligation and allows for the free trade of goods, increase in competition, the lowering of prices and the general growth of the economy.

The SABS's agreements with bodies outside of South Africa to share their material relies on the SABS maintaining the protection of the intellectual property of the source documents so developed. For the SABS to distribute the final documents freely and without charge would result in the SABS being excommunicated from the standards development community and losing the benefits of aligning our standards.

However, currently all South African National Standards are distributed to public libraries at regular intervals thus a complete and current collection of all South African National Standards is freely accessible to all South Africans.

A complete collection of all South African National Standards is also maintained and available (for free) for consultation by any member of the public at all of the SABS offices.

The SABS maintains a full and up to date collection of current and superceded standards; and, provides information on National, International and Foreign National standards to all members of the public. This service is funded by the income generated by the income derived from the sale of standards.

Although the call for free standards is not a new one, adherence to this request is therefore likely to result in a number of unintended consequences. However in order to facilitate easy assess to the standards the SABS would look at additional mechanisms of making standards more accessible without losing control of the intellectual property of the documents. 
4.2
 NRCS BILL

4.2.1
Comment 1:

the dti noted the comment by BUSA that the regulator should make use of accredited conformity assessment service providers and not only the regulator’s own facilities.

the dti however wish to confirm that the NRCS will recognise competent, including accredited service providers, conformity assessment services in order to grant approvals in terms of the Bill. This is covered in terms of section 5(2)(h).

4.2.2
Comment 2:

the dti noted the request for entrenchment of existing rights of permit holders in legislation. These permit holders are holders of the SABS voluntary mark scheme.

the dti is of the opinion that this request goes against the intent of the separation of the entities and the levelling of the playing field for other conformity assessment services providers as provided for in section 5(2)(h).

the dti is of the opinion that the technical regulatory system of the NRCS can to some extent rely on third party product certification, including mark schemes such as the SABS voluntary mark scheme, where the certification body undertakes some degree of post-market surveillance or auditing as well as quality management system assessment. The regulatory responsibility however remains the mandate of the NRCS.
the dti however noted the comment and wish to confirm that the current regulation that covers the SABS mark scheme and that provides permit holders certain rights such as an exemption from regulatory fees will however continue in terms of the new Bill as per the transitional provisions of section 35(2)d. Amendment of the regulation will start after promulgation of the Bills through a process of intensive consultation with all stakeholders. 

4.2.3
Comment 3:

the dti noted the proposal for regulation with regard to the conditions for the issue of sales permits section 14 (4).

the dti agree with the proposal.

4.2.4
Other matters:

the dti noted that BUSA confirmed that the size of the Board should allow for a range of 8 to 13. 

the dti also noted BUSA’s comment that there is an opportunity for the Minister to use the appointment of the Board Members to effect transformation and he may wish to consider SMME and emerging entrepreneur representation on the Board through relevant associations.  

5.
Response to Input E – RMI

the dti noted the RMI support for both the Bills and the separation into two independent public entities. They also confirmed the importance of Advisory Forums. They also stressed that they are important stakeholder.

the dti noted the request that the sector be taken into account. 

The SABS advised that the sector already has substantial representation, for example in the current SABS Board, in the more than 20 Technical Committees that develop standards for the sector, the Transport Sector Board and the WP 29 Committee of the Regulator.      

