Kristin Klose 

Director: Communication 

Department of Science and Technology Cell: +27 (0) 82 902 9503

Dear Ms Klose

I would like to comment on the TIA Bill.  I do so from the perspective that:

1. I am a scientist who works at the cutting edge of certain research fields, and am therefore in a position to make discoveries that could be commercialized.

2. I am an inventor, and have taken out several provisional patents and PCT applications.  Some of these are being processed further at present.

3. I am an entrepreneur and have started my own company to commercialize some of my discoveries (Plant Health Products (Pty) Ltd).

4. I was involved in the establishment of both Lifelab and PlantBio, which are part of the BRIC system of biotechnology innovation centres.

5. I have been a recipient of two Innovation Fund grants, as the Principal Investigator, in order to develop biological control agents.

1. I believe that this Act is important and indeed essential, to the health of innovation and its development in South Africa.

2. At present, the vehicles, which have been established to drive innovation in South Africa, such as the BRICs and the Innovation Fund, are independent trusts.  However, the staff on some of these bodies see themselves as venture capitalists, and have the stated objective of making themselves financially independent and self-sustaining.  The problem with this approach is that:
a. They become self-serving vehicles which disregard the national and strategic needs for innovation development
b. They compete with commercial venture capital firms
c. They become hostile to early stage innovation.  For example, one BRIC recently wrote a draft contract where the BRIC would get 90% of the IP generated by a project, and 10% would go to the university involved; i.e., 4% would go to the several inventors involved (using the 40:40:20 model of IP sharing).
d. The control of these vehicles is problematic.  For example, the Innovation Fund Trust has no Board of Management.  And the Boards of the BRICs have not been very effective, in some cases.  The direction of the vehicles and their ethos, goals and objectives has not been clear and has been relatively easy for strong personalities to hijack in the direction of their personal visions.  These may not be to the national interest, or meet the original objectives of the innovation vehicle.
3. Universities are not directed either, and most do not have a strong sense of innovation and entrepreneurship.
a. My own university, the largest contact university in the country, has no Technology Transfer Office and does appear to understand the need for one.  Indeed, some senior members of the executive are openly hostile to commercialization.  One past DVC commented that, “commercial activities have no part at a university”.
b. Some TTOs at universities are actually detrimental to inventions and mismanage the process to the extent that staff have given up trying to commercialize inventions because the TTO takes over, then messes up the outcome because they do not understand the specific issues.
In terms of the Bill itself, its writing and its terms:

It is a clear, well written document.

Section 1: fine

Section 2: Fine

Section 3: Object of Agency: this is fundamental and it defines the TIA as a STRATEGIC vehicle, to support and enhance innovations by acting as a benevolent government agency.  This conflicts directly with Section 4, where the TIA is also established as a commercial entity, competing as a VC company.  Section 3 does NOT say that the TIA is to be established to become a self-funding entity, driven by a profit maximization imperative, yet that is what is presented in much of Section 4.  It is essential that this is made clear.

Section 4

4.1.a.i

Fine, this is what is needed for strategic support of inventions.

4.1.a.ii
Establishing companies suggests that it will actively engage in business, by itself or in a JV.  Is this really viable ?  Historically, government agencies have not succeeded when they have gone into business.  Governments around the world have been trying to divest themselves of government business ventures because business and government do not mix well.

4.1.a.iii
“Acquire any interest” again points to an active, commercial company operating as a business.  This is opposed to a government agency facilitating innovations and business developments.  It creates a conflict of interest between:

a. the profit motive of a commercial company

b. the drive to serve national interests by a government agency fulfilling a strategic role, not a commercial role.

This is EXACTLY the problem with the BRICs and the Innovation Fund, which are trying to meet both goals at the same time, and failing to do either well.  This is a FATAL FLAW in this TIA bill, and it should be considered very, very carefully.  Does the DST really want to establish a commercial entity, a super VC company that “hoovers up” inventions into an all powerful, state company ?  Or does it want to create an Agency that will implement its policy and strategic plan on Innovation, using the commercial world to do the actual commercialization ?

Consider a scenario where an academic at a university has an idea that she develops to proof of concept using NRF Focus Area grantholder funds.  She then approaches the IFT or a BRIC to develop the invention to a pilot scale.  They agree to give her R5 million on the basis that they get 90% of the IP and the university gets 10%.  Her university has a 40:40:20 share agreement (inventor : university : TTO), so the inventor gets 4% of the IP of the invention she originally thought of, and the concept that she proved.  After the invention works at the pilot scale, she then asks for another R5 million funds from the IFT or BRIC to commercialize the idea, and loses another 50% of the remaining IP (the funder now get 95%), so the inventor ends up with 2% of the IP.  No control, and no value.  So why bother ?  Why take the risk ?  The inventor is almost entirely alienated from her invention.  Her incentives to develop an invention are close to zero.

Instead, a smart academic will concentrate on academic publications and will disregard downstream commercialization of an invention.

This example is not an unreal fantasy.  These are real figures, proposed to me for various projects by the IFT and BRICs.

If the TIA is a commercial entity, then its primary motive will have to be maximum profit, and hence it will ALWAYS drive the hardest of bargains it can with the inventor.  Given that the inventor has the idea, and the TIA has the funds, then the TIA can always blackmail the inventor, and disregard the intellectual capital that the inventor brings to the table.  But this is like the fable of the golden goose because inventors will stop laying golden eggs if the TIA takes the bulk of the IP, and is a hostile investor.  In the long term, South Africa will lose, if this happens.

THE BOTTOM LINE

1.
Either the TIA is to be driven by a profit motive as a ruthless, commercial entity

2.
OR the TIA is to be a benevolent government agency, seeking to fulfill a strategic plan, by strategic investments in independent commercial concerns.

3.
The TIA cannot be both entities at the same time.

A further issue is that, IF the TIA establishes companies and trades in innovations, then it is competing directly with VC companies and banks for these developments, despite having an unfair advantage of government funding and therefore not paying for its capital.

Note that VC companies are effectively hostile to inventors.  A VC typically buys a controlling share in a start-up company, supports it for three years as the inventor tries to develop his invention.  Then it sells the company to the highest bidder, local or foreign, seeking to get 50-100% profit on its investment.  Alternatively, it will take the company, break it up into parts and sell off the parts.  Usually the inventor ends up with some cash and the loss of his invention.  His intellectual capital is always discounted or disregarded.

The alternative is that the TIA should NOT seek to be a commercial entity, but should rather fund commercial entities and get its funds back as royalties on the profits of the commercial successes it has funded.

4.1.a.iv  “Draw together and integrate the management of  - - - “  This establishes that the TIA will be an over-arching Technology agency, effectively superseding the other vehicles such as the BRICs and the Innovation Fund Trust.  Two questions:

1. 
Can one agency do everything that a large number of other vehicles are currently trying to do ?  Centralizing power and decision-making will inhibit and narrow the vision and creativity of this process.

2.
What happens to these existing investment vehicles ?  What happens to their staff, the Boards of Management, and existing contracts and equity stakes ?


4.1.a.v & vi
Fine.


4.1.b
If the TIA can apply for patents, then it means that it will compete with university TTOs and inventors for the ownership of patents.  Again, it puts the TIA into a commercial realm, competing with the venture capital companies.  Instead of directing and funding the other entities to take out patents, it will do so itself.  Owning patents is a very tricky and expensive business, both in terms of acquiring them and then managing them, and defending them.  It is very easy to waste a great deal of money in this field.


Again, the clause articulates a vision where the TIA acts directly, and not by proxy.

4.1.c
To acquire or assign inventions and patent.  These are the actions of an active player in the patent field, not a supporting agent of independent commercial entities and independent inventors.

4.1.d - h Fine, if the basic premise is followed that the TIA will be a commercial entity, trading in the field like a VC.

4.2 This assumes that the investment will be for more than 20% of the equity which grants a seat on the board of a company.  If the equity level is only 10%, then will the TIA still claim a right to be on the Board of a company ?

4.3 Fine if the TIA is going to trade in patents.  Not needed if the TIA follows a supporting role.

Board of Agency

5.1 – 5.3
Fine

5.4 – 5.6 Fine

Disqualification for membership

Section 6. The numbering needs to change to being 6.1, 6.2, etc instead of the current 6.1, 6.b, if it is to be consistent with the numbering of other sections.

6.a 
fine

6.b
I suggest it needs to apply to fraud, financial misdealings or dishonesty.  If someone went to prison for manslaughter in a car accident, I cannot see why this should disqualify them from being on this board.

6.c
Fine

6.d
I suggest that the Membership of Board needs to be expanded from being only open to only to full South African Citizens, to include Permanent Residents in South Africa because there is a shortage of skills in South Africa, and many of the suitable candidates for membership of this board will not be citizens but will be permanent residents.

6e &f
Fine

Removal from office

7. All items are fine

Terms of office

8.1 Change to, “Members of the Board will typically hold office for a period of four years - - -“  This allows for the first set of Board members to be elected for a staggered set of terms, three for 2 years, three for 3 years and three for 4 years.  This allows for Clause 8.2 to be fulfilled, in terms of not allowing all members to leave the Board at the same time.

8.2 Fine, contingent on 8.1 changing slightly.

8.3 Fine, this avoids dynasties developing.

Remuneration

9.  If the Minister is going to appoint people from the private sector, then he will have to provide appropriate remuneration as given to boards of private corporations.

Meetings of Board

10.1
Chairperson
When and how will the Chairperson be elected ?

Is the CEO disqualified from being the Chairperson ? I believe that the King II report on company governance suggests that the CEO should NOT be the Chairperson of the Board but this needs to be stated explicitly.

10.2
I suggest that at the same time as the Chairperson is elected, the Board selects a Deputy Chairperson, who will automatically chair meetings if the Chairperson is absent or recuses themselves.

10.3 – 10.7
Fine

10.8 There is also a need for the Board members to sign a Declaration of Interests before Board meetings.  However, it must be noted that any expert in the field will also have interests and activities in related fields.  Hence the definition of a conflict of interest needs to be considered carefully.  Either the Board will be filled with people who are not innovators and do not bring expertise to the Board, but have no conflicts of interest; OR, they will be innovators and inventors with real expertise and experience in the field, but then they do bring potential conflicts of interest.

There is also a problem if the TIA invests in inventions of competing companies (as the IFT has done), and sits on the boards of both companies.  This creates a problematic conflict of interest.

CEO

11.1 – 11.7 Fine.

11.8
re the performance agreement, this assumes that KPIs are in place and that effective evaluation criteria exist.  The performance agreement also needs to define what would be unsatisfactory performance, warranting dismissal.

11.9 Re the need for an Acting CEO.  I wish to plead in the strongest possible terms for a second defined post of COO to be created at the same time.  I do so because it is clear from the BRICs that the CEO ends up under tremendous pressure, including the demands on the CEO to travel, leaving the main office without leadership.  Hence, there is a need for a second-in-charge on a constant basis.  It also ensures that there is not a 2 month vacuum of leadership before and acting-CEO is appointed.

Employees

12.1 – 12.3 
Fine

12.4 What about a staff medical aid ?

Sections 13 – 19
Fine

Page 8, Memorandum on the Objects of the TIA Bill

Section 1

1.1 This establishes the core objective of the TIA bill, namely,

“as a new public entity that is aimed at stimulating and intensifying innovations and inventions - - - and by creating an enabling environment wherein these (technological innovations and inventions) could be commercialized.”

I interpret this that the TIA is meant to be a benevolent agency, established to facilitate the creation of inventions and then to create an enabling environment that will ensure that all viable inventions get commercialized, in order to benefit the South African society via the economy.

Yet much of Section 4 is written to establish the TIA as a competitive, commercial entity pursuing a policy of profit maximization.  This is the view taken by the CEO of several of the prior investment vehicles (IFT and BRICs) who have adopted this perspective, and view themselves as a form of VC.  The outcome of this is that inventors and innovators are alienated from these investment entities that they perceive as hostile investors, or mercenary at the least.  Instead of a partnership aimed at a win-win outcome, the investment vehicles are looking for a win-lose scenario, where they win and the inventor loses.  With no incentives, innovation wilts and dies.

If the TIA adopts the same approach as the existing innovation investment vehicles of profit maximization, then it will fail in its stated objectives expressed in 1.1.

Section 2
Fine

Section 3 Financial Implications

“The TIA is a consolidation of existing initiatives and will therefore begin with a budget - - -.”

What happens to the exiting initiatives?

What happens to their budgets, etc ?

What happens to their staff, contracts, equity, commitments, etc. ?

When and how will they be dismantled ?  Alternatively, what measures are in place to ensure their effective management under the TIA ?  How will it work ?  I think it needs to be spelt out here, at the very least, in outline.

Section 4
Fine

