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Submission of Comments on the Technology Innovation Bill (B49-2007)
General Remarks

The University of Pretoria would like to begin by congratulating the Government of South Africa on this very important initiative. The TIA, together with such instruments as the draft Ten Year Plan for Innovation (DST) and the National Industry Policy Framework and the Industry Policy Action Plan (thedti), as well as the other responses to the OECD Review of the South African National System of Innovation has the ability to significantly catalyse the development of the South African economy. 

These developments hold the real possibility of a South Africa that is a significant world player in the development, manufacture and dissemination of technology products, processes and services.  The implications for improving South Africa’s ability to protect its intellectual property as well as turn the tables on the current negative trade balance are significant.

This development can be orchestrated to both improve the quality of life of South Africans through more innovative and rapid service delivery with regard to basic needs and, at the same time, in a virtuous cycle significantly improve South Africa’s international competitiveness.

In the course of the further development of the bill as well as the establishment of the TIA, it would be useful for Parliament as well as the Ministry and DST to pay particular attention to the following issues:

Alignment of the TIA in the SA Innovation landscape

The TIA has the ability to contribute to the bridging of the Innovation Chasm through providing a public mechanism to absorb the risk in the product development part of the value chain.  We are collectively hopeful that this in turn, in addition to the direct funding of projects, will stimulate partnerships and co-investment with both public sector and private sector players.

Crucial to all of this would be for the TIA to have set of structured relationships with the other support mechanisms, both public and private.  There should be an automatic handover mechanism from one support instrument to another along the chain.  For example, when once a product has been developed through the TIA support instruments, and needs to next have assistance in developing an enterprise at a SMME level, there should be a sufficiently mature relationship between the TIA and SEDA for that ‘handover’ to occur.

Holding Equity and Exit Strategies

The nature of the technology market is such that there is often a long lag time between when a product is developed to when it attains significant market success. It is also not uncommon for technology products to have significant secondary development phases to get the product market ready.  It is therefore important that the TIA has the ability to in certain cases continue the relationship with the technology partner post-project.  Further, the TIA should strive to far as possible attempt to recover the project investments.  
To this end, it would be useful for the TIA to have a limited ability to hold equity in appropriate enterprises resulting from TIA projects and initiatives. There are very real risks associated with this and it should be carefully considered.  In general, we believe the envisaged Agency should create a level playing field for all participants in this domain and provides comprehensive support, to enable the stimulation and intensification of inventions and innovations in SA in order to improve economic growth and in order to enhance the quality of life of all South Africans.  

For this reason, TIA holding equity in enterprises germinating out of TIA projects should be the exceptions rather than the norm, and should be very carefully considered to ensure that the TIA is seen as a non-biased support mechanism for the stimulation of innovation.  Therefore, the criteria around this would need to be clearly defined and in all cases TIA must be obvious as the best vehicle or agency to hold this equity on behalf of the state. It may be useful for the TIA to have a specific comprehensive policy in this regard.  That policy should also be definitive on the exit strategies for the TIA from these equity holdings. The TIA share in such enterprises could be surrendered in a manner that promotes BBBEE.

In this respect the following clauses and their implementation need to be very carefully considered:

· form a company for the purpose of developing and exploiting any technological innovation or invention and to that end acquire such interest in and such control over such company as may be necessary (section 4(1)(a)(ii));

· acquire any interest in any consortium or enterprise undertaking the development of any technological innovation or invention (section 4(1)(a)(iii);

· draw together and integrate the management of different technological innovation, invention, incubation and diffusion initiatives in South Africa (section 4(1)(a)(iv));

· acquire any right in or to any technological innovation, invention or patent from any person, consortium or enterprise, or assign to any person, consortium or enterprise any right in or to any  technological innovation or invention or patent (section 4(1)(a)(c)); and

· ensure that the Agency is represented in the board of a person (sic) consortium, enterprise or company in cases where the Agency enters into any transaction with such person, consortium, enterprise or company in terms of subsections 4(1)(a)(i), (ii) and (iii), (see section 4(2)).
We offer further comments on these later.

Role of the Board of TIA

The TIA bill when read together with the Public Finance Management Act is sufficiently definitive on the role of the TIA Board.  However, given the sensitivities that will be associated with the selection of projects to support, particularly those involving private sector partners, it would be useful for the Board to have a definitive role in this regard.  There will undoubtedly be a Board approved ‘Investment and Granting Policy’ or similar policy instrument for TIA.  It may be useful for there to also be a specific Board sub-committee on investment. It would be not be necessary to define this in the legislation as this may well be taken care of through the mechanism of Minister Mangena’s Shareholder Compact with the TIA Board.

Universities as key TIA partners

Universities are core partners in the development of any knowledge economy. In the countries that have public entities in the model of the proposed TIA, universities are the mainstay partners for those agencies.  The South African Innovation Survey (2005) indicates that those South African innovation players very limitedly use Universities and public research institutes as their knowledge partners (figure below).  This is ironic as these are precisely the institutions that get the largest public and government investment in knowledge generation.  
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The TIA has the ability to extend the benefits of that public investment further along the value chain.  TIA engaging the universities as primary partners will organize for the conversion of the relevant knowledge generated in our university sector into products that can contribute to the development of the local economy.

Specific Comments on sections of the bill
We would now like to add a set of specific comments on the text of the bill.

1. Ad Section 1 

· We note that a distinction is being made between “invention” and “innovation”. It is clear that the TIA Bill relates not only to “invention” as the current IDA does, but also to the subsequent so-called “innovation” chain. Hence, it would appear as though what the TIA Bill envisages is to foster not only the creation of inventions, but also the establishment of an environment which will facilitate the development and exploitation of inventions. This distinction and proposed broadening of the ambit of the legislation is welcomed.

· However, the definition of “invention”, which includes any “discovery”, is in conflict with that of “invention” in the Patents Act 57 of 1978, and that the definition of “innovation” referring to “creative new ideas” may need further definition. How these definitions would be interpreted by our courts, when read in conjunction with the other sections of the TIA Bill, is unclear and may create interpretation problems and unnecessary litigation. 

Ad Section 2
· We understand the necessity for an Agency, which can draw, pull or consolidate resources, funds, employees and the like in order to attain the objectives set out in section 3 of the TIA Bill.  As mentioned in the general comments, the objects set out in section 3 of the TIA Bill should not be compromised where TIA has a direct interest in the development and exploitation of inventions and innovations, due to the fact that it will or has obtained equity and financial benefits.  The investment policy of the TIA needs to be explicit in this regard.
Ad Section 3
· We suggest that section 3 should be amended as follows, in order to give full effect to the objects of the TIA Bill, as we understand them:

“3.
The object of the Agency is to stimulate and intensify technological innovation and invention in order to improve economic growth and the quality of life of all South Africans by actively supporting development and exploitation of technological innovations and inventions.”

Ad Section 4
· Section 4(1)(a)(ii) and (iii)


Please note carefully the comments above referring to a comprehensive Investment Policy that ensure an absence of bias. 
· Section 4(1)(a)(iv)


In our view, this section may be problematic if it is not clearly defined.  If the intent is to through the creation of the agency bring together various state funded initiatives it should be explicit in this regard.  The current generic wording implies that the Agency would have the power to ‘integrate the management’ of private and non-state funded initiatives as well.  Alternatively, the clause could be amended in a manner that does not talk to the integration of management. A potential re-wording could read as follows:

“(iv)
finance and provide a comprehensive support and enabling structure for technological innovation, invention, incubation and diffusion initiatives in South Africa.”

· Section  4(1)(a)(v)

Our view is that this subsection, in its current form, may present difficulties.  A bill entitled “Intellectual Property Rights from Publicly Financed Research Bill” (IPPFR Bill) pertaining to the protection and exploitation of intellectual property (IP) derived from publicly financed research was published in Government Gazette 29950 of 8 June 2007. We understand that the IPPFR Bill was met with substantial opposition from a wide variety of interested parties and that one of the points of contention was the definition of “publicly financed research”.  This matter would need to be resolved and its resolution needs to advise the wording of this clause.  Having said that, we appreciate that there is a need for the development of a ‘national capacity building and infrastructure’ to achieve the objects of the TIA Bill. 

· Section 4(1)(a)(vi)


This sub-section is unclear, and perhaps the intended power would fall within the scope of our proposed Section 1(a)(iv) as set out in paragraph 4.4.3 hereof.

· Section 4(1)(c)

In our view, this subsection should be clarified by stating that any acquisition or assignment of the subject matter involved ought to be for “fair value” after a proper process of voluntary negotiation and that any such acquisition or assignment as envisaged by this subsection cannot be enforced as an entitlement which has been granted by the TIA Bill.

· Section 4(1)(h)

This sub-section is not problematic save that there is no antecedent for the term “functions” and we propose that the term “functions” be deleted and substituted with the term “powers and duties”.

· Section 4(2)

This subsection appears to be a drafting error.  If its intent that the TIA and not the DST must be represented on the Board of enterprises that the TIA has decided to in accordance with its Investment Policy to hold equity in and NOT also for ‘any transaction’; then this clause may be considered. In its current form it is highly problematic. The TIA cannot become entitled to be represented on the board of, for example, any university, merely because it provided financial assistance to the university to develop any technological innovation or invention. 

· Section 4(3)

Although section 4(3) has been taken over from the IDA, it has in our view no place in the proposed legislation. We believe that the intention is to have a default or fall-back position for support of title in the event of an acquisition or assignment of an invention in terms of section 4(c). However, this provision will have no effect on that body of "discoveries" and "innovation" which may be affected by the TIA Bill, but which is not an "invention" in terms of the Patents Act and will also not have any effect to support title to related works, such as designs and works eligible for copyright protection. This may lead to a situation wherein an invention forming part of an innovation is regarded in terms of this section to have been assigned to a particular party, but there may not be any such support for the title to the balance of the innovation, discoveries and other works. Such a situation is highly undesirable and not in the interest of anybody. Best practice would be to prepare and execute suitable assignments in each case to take care of the title of the entire body of intellectual property concerned. In our view, this provision is unnecessary and should be deleted.
Conclusion

This is an excellent initiative that should be supported enthusiastically.  The proposed Technology Innovation Agency will contribute significantly to the South African Development Project.  Congratulations once again to Parliament, the Executive and in particular Minister Mangena and his team at DST for this significant contribution that has the potential to transform the South African Innovation landscape.
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