
TECHNOLOGY INNOVATION AGENCY BILL
(TIA BILL)

Comments submitted on behalf of CSIR

1. General comments and recommendations

1.1. General Comments

Whilst supporting the main objectives of the Bill, there are a number of issues that 
the  CSIR believes should be considered prior to finalising and enacting the same, 
bearing  in  mind  specifically  that  the  Technology Innovation  Agency  (“TIA”)  is  a 
creature  of  statute  and will  accordingly,  by law,  only  be allowed to  do what  its 
enabling legislation expressly allows it to do.

     1.2 The Public Finance Management Act

Of particular importance within this context is the applicability of the Public Finance 
Management  Act  (Act  No  1  of  1999,  as  amended)  (“PFMA”)  to  the  entity,  as 
provided for in S2(2) of the Bill.

It is recommended that , due to the nature of the envisaged day- to -day operations 
of TIA and its mandate as articulated in S3, the legislation expressly designates it as 
a National Government Business Enterprise, i.e. a 3 B Public Entity, for purposes of 
the PFMA.  Such a  listing  is  ,  to  the CSIR's  mind,  essential  for  it  to  be able  to 
properly discharge its mandate.

To this end, a key element used by the National Treasury in determining whether an 
entity  qualifies  to  be  a  National  Government  Business  Enterprise  is  the  ratio  of 
government / discretionary income. 

The CSIR and IDC are examples of 3B listings, but even the IDC would not have 
qualified as a 3B in its early years of incorporation.  A well formulated argument will 
have to be made to satisfy the National Treasury of the need for an IDC look alike in 
the “non-industrial space” - which, like the IDC, needs to be able to perform with the 
freedom that IDC had , for instance in creating new companies, despite the fact that 
in  the  early  years  of  funding,  such  funding  will  substantially  be  sourced  from 
government funds. 

The fact that the Bill in S 4 (1) (ii) expressly provides for TIA to establish companies, 
(either on its own or in collaboration with third parties) lends further strength to this 
argument. (More about this later in this commentary.)

1.3 The paradigm of the Bill vis a vis the Business case of TIA

It  should  also  be  mentioned  that  the  paradigm  of  the  Bill  is  currently  very 
commercially oriented.
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Although it is so that the Business case that was initially submitted in respect of TIA 
never focused on, nor indeed considered, the non-commercial role that the Agency 
might from time to time fulfil, it is submitted that the scope of TIA should in fact be 
wider, and its enabling legislation should in fact also expressly allow the Agency to 
be involved, (specifically from a socio-economic point of view ) in non-commercial 
initiatives emanating from the exploitation of inventions and innovation, where such 
initiatives are aimed in particular to give effect to the mandate of TIA to improve 
economic growth and the quality of life of all South Africans. It is common cause that 
research work often translates into social good outcomes, a factor that neither the 
the Business Case nor the Bill adequately address.

          1.4 The Income Tax Status of TIA

TIA will undoubtedly be a key instrument of Government and will fulfil an essential 
role thereof. As such the objectives of TIA should make this quite clear , so as to 
ensure that the appropriate tax status is afforded the entity.

        1.5 The Definitions as defined in the Bill

The CSIR is of the view that , insofar as the Definition Section (S2 ) is concerned, 
due consideration should be given to the introduction of a more comprehensive set 
of definitions because of the scope of technical terms that are relevant and that have 
been referred to in other key enabling documents and legislation, such as – but not 
limited to – the Business case of TIA.

1.6 Transitional provisions

The  CSIR  recommends  that  consideration  be  given  to  the  introduction  of  an 
additional sub-section under S 18 of the Bill , aimed at addressing the treatment of 
any residual  assets  still  vesting  with  SAIDCOR on the  date  of  the  repeal  of  the 
Inventions  Development  Act  (Act  No  31  of  1962  )  (“SAIDCOR”)  by  the  new 
legislation, once enacted. It is recommended that such sub-section provides for the 
net  assets  in  SAIDCOR as  at  the  date  of  commencement  of  the  TIA  Act  to  be 
transferred to the CSIR.

  1.7 Achievement of TIA's objectives

If enacted in its current form, and in light of the brief discussion above, the critical 
objective  of  promoting  ‘the  development  and  exploitation  in  the  interest  of  
discoveries, inventions, innovations and improvements” will in all probability be 
impossible to be achieved by TIA.  

  1.8 Detailed comments

More detail will be addressed in the detailed discussion of the individual sections of 
the Bill herein below, which follows.
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2.  S 1 – Definition Section

The following extract from the TIA business case refers:

“The concept of a TIA in South Africa has been mooted since the Science and Technology White 
Paper development process in 1996 and eventually finding concrete expression in the National  
Research and Development Strategy in 2002.”

The CSIR recommends that  the definitions of  “inventions”  and  “innovation”   be 
reviews so as to ensure alignment with both the Science and Technology White Paper 
as well as the  National Research and Development Strategy.

We also believe that  provision should  be made for  the inclusion of  definitions on 
concepts such as “research” and “publicly funded research.”

3.  S 2(2) - PFMA

As alluded to under 1 above, the PFMA poses a number of requirements that are not 
conducive to the effective and efficient operation of an entity with the objectives of TIA. 

For example, one key function of TIA is to stimulate the formation of new businesses 
from technology,  which will  typically be housed in companies,  as is  provided for  in 
S4(1)(ii).

The PFMA had as one of  its  objectives,  the  prevention of  the  proliferation  of  new 
government owned vehicles, to discharge the business of government.  To this end Ss 
51(1)(g) and 54(2) of the PFMA place onerous constraints on the formation of new 
companies.  

Likewise S 53(3) of the PFMA would prevent TIA , unless it  is designated as a 3B 
Public Entity,  from retaining its surpluses, on the one hand, or budgeting for a deficit 
on the other , without the prior National Treasury Approval.

In terms of the Treasury Regulations issued under the PFMA, moreover, the strict 
requirements posed by Regulation 16A re supply chain management would apply to 
TIA, unless it is a 3B entity. 
Likewise the strict provisions around borrowings, as embodied in S66 of the PFMA as 
well as  Regulations 26, 27.3, 28.1.5, 30 and 32.1 of the Treasury Regulations , re 
borrowings will similarly apply to it.

TIA should accordingly  ideally seek to gain upfront exemption in its founding legislation 
from such constraints – either in toto, or within certain boundaries or defined conditions. 
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           4. S3 - Object of the Agency
    

4.1 The following extract from the TIA business case is again pertinent in the 
context of the objectives of TIA:

“The motivation for the TIA is to develop a public institution that has the capability of 
addressing the challenges presented by the innovation chasm – that is to enhance the 
country’s capacity towards translating a greater proportion of local research and 
development (R&D) into commercial products and services.” (emphasis added).

 The object as stated in the Bill does not adequately reflect the fact that the object 
of  the  TIA  is translating  a  greater  proportion  of  local  research and  that 
investments  should  therefore  clearly  be  designated for  such  activities.  It  also 
does  not  acknowledge  that  research  work  conducted  by  the  public  science 
system is often intended for social good outcomes and not just commercial use.

4.2 Moreover, the object of the Agency is described in S 3 as follows:

            “The object .... is to support the state.....”

It is submitted that the quoted extract could be misconstrued to necessarily imply 
that assistance may only be extended to state owned institutions.  

         4.3  The SAIDCOR Act simply referred to:  “... the public interest”.

          It is recommended that the section be amended as follows :  

          “... the Agency is to stimulate and intensify .....”

5. S 4 – Powers and duties

5.1 

In light of the comments under 4 above, the powers extended to the Agency should 
each  be  clearly  aligned  to  the  achieving  of  the   Agency's  objectives;  thus  each 
designated power needs to be considered and, where appropriate, reviewed,  in this 
context.

5.2 S 4 (1)

It is recommended that S4(1)(a) be modified and amplified as follows:

“4(1)(a) Where consistent with achieving its objectives, the Agency shall -”
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5.3  S 4 (1)(a)(i) 

S 4 (1)(a)(i) incorporates the phrase: “person/consortium or enterprise”.

S 4(1)(a)(ii), however, makes reference to “collaboration with any person”, and does 
not include any reference to either a consortium or enterprise. Accordingly it may be 
construed as purposefully limiting the envisaged collaboration to “persons” only – i.e. to 
the exclusion of a consortium or enterprise.

As discussed above, it should also ideally specifically be stated in the legislation that 
the  Agency's  actions  in  respect  of  exercising  the  power  /  giving  effect  to  the 
responsibility to form new entities be exempt from the strict requirements of the PFMA. 
The same comment equally applies to the provisions of S 4(1)(a)(iii).

5.4 S 4(1)(a)(iv)

It is not clear what the phrase“draw together and integrate” means – i.e. whether or 
not it is the intention that such activities legally and formally be incorporated into TIA.   

This would in any event only relate to an early stage activity and it  would be more 
desirable to state what is to be achieved or put in place – viz: “To provide a single 
comprehensive  system  of  financial  and  service  support  and  guidance  for 
technological innovation, invention, incubation and diffusion activities in South 
Africa”.  

It  is  also  recommended  that  the  intention  to  consolidate  existing  agencies/boards, 
performing  such  functions,  could  be  provided  for  under  S18  which  deals  with 
transitional provisions.

5.5. S 4 (1) (a)(v)

S 4(1)(a)(v) refers to the Agency's powers in relation to publicly financed research. Of 
specific importance in this context is the fact that there has been significant response 
by the science community in relation to the lack of clarity in the IPR Bill on the definition 
for  "publicly  funded"  and  there  is  a  concern  that  this  needs  to  be  resolved  and 
harmonized with the same.

5.6. S 4(1)(a)(vi)

Due to the fact that the reference to “Direction–setting capabilities” is notably vague, 
it is recommended that it simply be removed, in view of the comprehensive definition 
proposed in S 4(1)(a)(iv).

5.7 S4 (1) (b)

The specific mention of patents, to the exclusion of trade marks, industrial designs and 
plant breeders'  rights, seems to denote an intention to pertinently exclude the latter 
from the ambit of the Bill. Such an exclusion was in all probability not intended by the 
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legislature, and could indeed have a negative impact on TIA, which - as mentioned 
above - will be a creature of statute and will only be able to lawfully do what its founding 
legislation expressly allows it to do. 

The recommendation is therefore that  TIA should consider its position in relation to 
other formal - and  indeed informal -  intellectual property rights, such as trade-marks, 
copyright, know-how and the like. Again this also has bearing on the limitations of the 
scope of activities that may arise from its enabling legislation.

5.8 S 4 (1)(e)

Subsection (e) elevates a reasonably simple matter  to ministerial  level,  to our mind 
unnecessarily so, and should rather be removed from the Bill.

5.9 S 4(2)

This section could be construed to mean that, if for example TIA lends money to the 
CSIR, it must ensure that an employee from TIA is represented on the CSIR board, if 
the Minister agrees.

This section would indeed not only be extremely cumbersome, but in effect impractical, 
and may indeed also severely expose TIA employees who sit on such boards. These 
individuals may under certain circumstances even be held jointly and severally liable 
(together  with  the other  board  members  of  the  entities  involved)  where such other 
directors have failed to comply with certain provisions of the Companies Act, and other 
similar pieces of legislation, or have acted recklessly.

The section seems to legislate a right to sit on investee companies boards  and in fact 
extends  that  right  as  a  statutory  obligation  to  do  so  in  respect  of  every  single 
transaction,  no matter  what the transaction entails  ,  and arguably would then even 
require representation on the Board of TIA's landlord , if it were to conclude a lease! 
Such a requirement  would therefore simply not be workable.

In the same vein, the legislation applicable to Financial Advisors (FAIS Act)  should be 
considered , and the risks that would attach to TIA, if the manner of its participation on 
boards results in it being viewed as a financial advisor to such companies.  The ability 
to meet the demands (resources) of such a section need to be considered.  Financial 
assistance may be impeded by the inability to effectively serve on all  the boards of 
investee companies.   Involvement  by the Minister  in  each  such decision may also 
become onerous.

It is recommend that this section be removed from the Bill in its entirety and the issue at 
hand simply being dealt with as an operational issue – i.e.  where appropriate, board 
representation could be posed as a pre- condition of an investment.

5.10 S 4(3)

The SAIDCOR Act used the words  “deemed to be assignee”, whereas the present 
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Bill uses the phrase: “regarded as assignee”.  

It is not clear why this was amended, but  it is argued that the word “deemed” in the 
context provides a stronger right.  

The section  also  notably,  apart  from the  reference  to  patents,  fails  to  address  the 
transfer of other formal rights such as copyright, trademarks and the like, nor does it 
provide mechanisms for transferring know-how.  

Once again it is submitted that this issue should be dealt with as an operational one 
and  is  not  legislated  on  –  i.e. where  appropriate it  could  be  dealt  with  as  a  pre- 
condition of an investment.

6. S 5  - Board of the Agency

6.1  S 5 (2)

A  board  is  usually  charged  with  the  direction  of  an  entity,  the  day  to  day 
management and control of which vests in the CEO and executive management.  

It  is therefore recommended that  S 5 be revisited to address the shortcomings , in 
particular by providing for the management and control of the Agency to vest with the 
CEO and an executive management structure.

6.2 S 5(4) 
In the light of the previous comments around the paradigm of the Bill, an additional 
provision should be made for the appointment of members with a social development 
orientation.

  7. S13 - Committees of the Board

S 77 of the PFMA and the Treasury Regulations issued thereunder contains provisions 
which  deal  comprehensively  with  committees  of  the  board,  such  as  the  strict 
requirement that an Audit Committee be established, and how it should be constituted. 

In  order  to  avoid  either  unnecessary  duplication  or  unintended  conflict  with  the 
provisions of the PFMA, it is recommended that the Bill  should  simply refer to the 
PFMA for direction. To this end it is also important to note that S 3(3) of the PFMA 
stipulates that in the event of any conflict between the provisions thereof and any other 
piece of legislation, the provisions of the PFMA will prevail.

8. S 14 - Funding of the Agency

8.1 The PFMA will limit the extent to which Ss 14(c) and 14(d) can be practically  
      implemented.  To the extent that TIA believes it is necessary to provide for such 
      funds, exemption should be sought in advance.
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8.2 S14(b) may also be practically limited to the extent that TIA does not in advance 
secure  the  right  to  retain  surpluses  (reserves)  as  determined  at  the  end  of  each 
financial year or the right in terms of the Division of Revenue Act to retain its income. 
(To this end, the restrictive provisions of S 53 (3) of the PFMA around surpluses are 
again relevant  and adds further strength to  the need to consider  either  addressing 
these complexities in the current legislation or to obtain the required exemptions from 
Treasury upfront.) 

It is therefore recommended that that this intention be specifically stated under S4 that 
addresses TIA's powers and duties, as it is not clear whether the reference to these 
two matters in sub-sections (2) and (3) adequately secures such rights.  (For example 
the phrase “in the prescribed manner” in section 3, if in reference to the PFMA, would 
automatically result in “no right” as a default.)

9. S 16 - Regulations

9.1 S 16(a) – Reserve funds

Alignment should be achieved between the provisions of S16 (a) and the provisions of 
S 14 (3), which requires that reserves are established or maintained “in the prescribed 
manner”  and  in  consultation  with  the  Minister  of  Finance.  At  the  same  time  the 
provisions of the PFMA, more particularly S 53 (3) thereof , should be considered ,as 
discussed in more detail above, and alignment therewith is of particular importance.

10. S 18 - Transitional provisions 

As mentioned  under  1  above,  it  is  recommended  that  an  additional  subsection  be 
introduced to the Bill, providing therefor that the net assets in SAIDCOR as at the date 
of commencement of the TIA Act , be transferred to the CSIR.

    11 January 2008
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