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Introduction

AfricaBio has been in existence since October 1999. AfricaBio is a non-political, non-profit biotechnology stakeholders association which seeks to promote the safe, responsible and ethical research, development and application of biotechnology and its products. The organisation’s key role is to provide accurate information, create awareness and understanding as well as knowledge on biotechnology and biosafety in South Africa and the African region.  Its members come from all sectors of the society and are involved with or have an interest in biotechnology, they include consumers, retailers, manufacturers, biotechnology companies, industry associations, farmers and farmer organisations, students, professionals, scientists, research and tertiary educational institutions.

AfricaBio is providing vision and leadership to help move forward African biotechnology acceptance and adoption.  It is recognized as a factual biotechnology reference point in Africa playing a key role in information dissemination, education and training and policy development. AfricaBio is also recognized as a credible biotechnology association nationally and internationally linked to all key biotech associations.

Summary of comments

Consultation with private sector stakeholders while preparing this Bill was wholly insufficient – only one biotech company, Sappi, was consulted. AfricaBio as biotechnology stakeholder organisation was completely ignored, as were all biotechnology SMMEs. Consequently there are several areas of major concern in the TIA Bill. The TIA seems to be moulded on the same institutional structures as the current controversial and failed Innovation Fund. The TIA needs some fresh ideas and a completely new institutional structure in order to be more successful than its predecessor. Also, provisions pertaining to the TIA taking up equity in companies and being represented on company boards are completely counter-productive and will drive entrepreneurs overseas. The OECD report has also warned that SMMEs are sidelined in the current innovation system in South Africa. These provisions should be changed to specifically preclude the TIA from taking up equity.  In addition, there is a need for a fresh look at this bill by experts outside of the current government and government supported structures to ensure innovation is stimulated and sustained over the next two decades.
Comments per section
Ad section 3:
We support the general purport of this object statement. It is important to note that the object of the TIA is improved economic growth and improved quality of life of all South Africans; the object of the TIA is not to generate direct income or to be self-sufficient. With this we agree whole-heartedly. 

The last part of the object statement may, however, be interpreted in such a way that the TIA is mandated to develop and exploit innovations itself. This must be guarded against at all costs. We therefore suggest the following reformulation:

Recommended reformulation:

The object of the Agency is to support the State in stimulating and intensifying technological innovation and invention in order to improve economic growth and the quality of life of all South Africans by supporting private as well as public initiatives that aim to develop and exploit innovations and inventions.

Ad section 4(1)(a)(ii):

The TIA should not have a mandate to establish companies but to support SMME development by offering incubation services, access to funding and support to acquire the rights to background IP.  The TIA should not be in competition with the private sector but should assist and empower the private sector.
Recommendation: Delete section 4(1)(a)(ii) or modify accordingly
Ad section 4(1)(a)(iii):

This subsection must be state the complete opposite, namely that the TIA (as state agency) must never be allowed to negotiate for equity in any of the companies that it supports. Demanding equity from beneficiary companies is a tragic remnant from the current funding system. A clever entrepeneur will move to another country.  The current funding system has, however, clearly failed to produced the desired results – innovation in South Africa has stagnated during the past decade, and decreased dramatically relative to other developing countries. These countries provide massive government support for their private organisations, institutes and industries in the form of grants and loans. If South Africa wants to compete internationally, our government support must at least be competitive relative to these other countries. 

Since we are emerging from a culture of South African government agencies taking equity in private companies, the TIA Bill must specifically forbid this  practice.  The ROI will be provided by increased tax-flow and increased employment.
Recommendation: Section 4(1)(a)(iii) must be deleted and a new section 4(4) inserted:
4(4) The Agency may not acquire any interest in any consortium or enterprise undertaking the development or exploitation of any technological innovation or invention.
Ad section 4(1)(c):

This section provides for very drastic state action. It should therefore be limited to specific circumstances where the beneficiaries are clearly not proceeding to protect and exploit their intellectual property.  TIA should support entrepeneurs and not take their place or compete with them
Recommendation: Section 4(1)(c) should be reformulated as follows:

(c) only if a beneficiary of the Agency has indicated that it will not proceed to protect or commercially exploit the intellectual property that has been developed with the Agency’s support, or if the beneficiary does not protect or commercially exploit said intellectual property within a reasonable time, may the Agency acquire any right in or to any technological innovation, invention or patent from any person, consortium or enterprise, or assign any person, consortium or enterprise any right in or to any technological innovation or invention or patent;
Ad section 4(2):

See comment under section 4(1)(a)(iii) above. In addition, government (TIA) representation on a private company’s board will make the company unattractive to future investors. Accepting TIA funding and board representation will therefore severely limit an entrepreneur’s future funding options. 

If TIA appoints a board member such appointment must be a suitable expert as a non-executive director in an advisory position for adding value to the company and not to exercise control of the company or its assets.

Recommendation: Section 4(2) should be reformulated as follows:

4(2) Where the Agency enters into any transaction with any person, consortium, enterprise or company in terms of subsection (1) (a)(i),(ii) and (iii), the Agency  may acquire representation on the Board of such person, consortium, enterprise or company, on the condition that such person, consortium, enterprise or company may at any time and without any penalty dismiss such representative at its discretion.
Ad section 14(1)(b):

We have touched on this issue in the discussion of the TIA’s object. The TIA should be measured against this object (growing the economy) and not against direct return on investment. What other countries comprehend very well is that the state will get an indirect return on investment through income tax. In addition, government support for industry generates jobs, earns foreign income, etc. The TIA should therefore give financial support in only two categories: 1) Grants, and 2) soft loans. Financial support in return for equity or royalties is not in line with international best practice and will continue to damage South Africa’s ability to innovate. 

With the TIA, South Africa now has the opportunity to transcend the legacy of the Innovation Fund and the BICs, and to establish a internationally competitive agency. We cannot miss this opportunity! 
Ad section 2 of the memorandum:

The limited consultation that was conducted by the DST highlights the lack of ability for government institutes to get the support and input of innovation from private organisations and/or its industries.

Are SMMEs not a priority to government? Are SMMEs not intended beneficiaries of the TIA? Why was not a single biotechnology SMME consulted? The Innovation Fund and the BICs have databases of dozens of such SMMEs. Why did the DST not make use of these databases?

Furthermore, why did the DST not consult with AfricaBio, as the biotechnology stakeholder organisation? We are well aware of our members’ frustrations with the current funding agencies such as the Innovation Fund and the BICs. AfricaBio has taken the initiative to organise a workshop on “How to grow the South African biotech sector” during 2007, to which we specifically invited high level DST delegates. This workshop, held at the Innovation Hub in Pretoria, was very successful. Yet, the DST never invited AfricaBio to participate in any workshop on the TIA Bill. 
It is therefore not surprising that the TIA Bill reflects the authoritarian and uncompetitive features of the current innovation funding regime. If these aspects are not drastically changed, innovation in South Africa will not improve, and we will fall further and further behind our peer nations. Counter-incentives, such as equity sharing, royalty sharing, intellectual property (IP) sharing, and board representation by the TIA, must be removed at all costs if we want to improve on the past. 
The OECD report on innovation in South Africa clearly indicates that the current funding regime has been inadequate. We now have an opportunity to address it. Please find below a  few quotes from this report :

A major gap in current innovation policy is indeed the lack of comprehensive support to innovation in SMEs.
…too much focus on the role of public R&D-performing institutions. This may have obscured important issues, in particular … the central role of business enterprises in generating and implementing innovation…
Suggestions: ... Bring business enterprises much more centrally into the map of the innovation system both as generators and implementers of innovation and as creators of human resources for innovation.

The current TIA Bill institutionalizes the disempowerment of innovative SMMEs in South Africa through intrusive measures regarding equity, etc. we must heed the recommendations of the OECD report and change the TIA Bill to empower SMMEs by protecting their equity, IP ownership and providing support services such as incubation and finding support to enable innovation in SMME's and sustain it.
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