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PROHIBITION OF MERCENARY ACTIVITIES AND REGULATION OF CERTAIN ACTIVITIES IN COUNTRY OF ARMED CONFLICT BILL

(Second Reading debate)

The MINISTER OF DEFENCE: Thank you, Madam Speaker. Members of the House, in 1960 the Congo achieved its independence. This is one of Africa’s richest countries, but its riches have never served the people of the Congo, in all of the 46 years since then, because no sooner had the Congo achieved independence than the dogs of war, the mercenaries, were unleashed on that country.

In the Comores, the state was overthrown and disintegrated to the point of nullification. This was also achieved through the use of mercenaries.

In the closing stages of the struggle of the people of Namibia, the apartheid regime employed mercenaries from a number of surrounding countries, including 32 Battalion, to try and frustrate the search of the people of Namibia for democracy.

Mercenaries are the scourge of poor areas of the world, especially Africa. These are killers for hire. They rent out their skills to the highest bidder, regardless of the political agenda. Anybody that has money - be it an individual or a syndicate - can hire these human beings and turn them into killing machines, or cannon fodder, depending on the angle from which you look at it.

And some governments, not imbued with a human rights culture or tradition, bypass the political will of their own citizens by employing citizens of poorer countries and using them to achieve objectives not consistent with the constitutions of those countries. Mercenaries have directly impacted one way or another on conflicts all over our continent, tipping the political balance in favour of their paymasters and, in the process, subverting democracy and good governance in general.

In the present era, advances in military technology have resulted in an increase in the need for highly skilled military personnel. We have seen, over the last two decades, the emergence of a global trade in hired military services. This, combined with massive cuts in defence budgets and the demobilisation of excess personnel, has resulted in the privatisation of many sections of the defence function. Our country, having emerged from the conflict of apartheid, has been one of the major sufferers from this practice.

These private or military or security firms have now assumed greater roles in conflict areas, such as Iraq, in the guiding of installation, delivery of logistical supplies, provisioning of aircraft, provision of medical support and so on.

The expansion of this relatively new industry raises a range of concerns. A number of human rights abuses have been committed by some firms and in many instances their operations have led to a rise in internal tensions and sometimes even military coups in certain states. These firms, falling as they do outside the prescripts of government, are not regulated by international law, nor are they accountable to international bodies.

The potential for abuse is high and there must be serious concern that the industry’s position in the legal sphere remains ambiguous. Thus regulation at national level offers the hope of both superior legal definition and enforcement. The concern of this government is five-fold.

The first concern is of course that our own South African citizens in foreign armies could be involved in wars or conflicts, which is undesirable for South Africa to be in, for instance, where involvement is in contravention of international law or South African policy objectives.

The second concern is that the activities of South African citizens in private military companies and private security companies could undermine the Republic’s foreign policy objectives.

Thirdly, that the Republic’s armed forces, the South African National Defence Force, could be confronted by foreign forces, in which there are South African citizens. This possibility is not as remote as it might seem, more especially in peacekeeping operations.

Fourthly, that the activities of the South African security companies could damage the reputation of the country. Perceptions of South African policy will be affected and there is a great risk of misinterpretation. I draw the House’s attention in this regard, to the damage that executive outcomes had on the image of South Africa earlier on.

Fifthly, in some instances the South African government might have to intervene if the activities of any South African security company went awry. There is a factor involving circumstances of that nature, where we have to account for the safety of our own citizens, who lose their lives in these conflict situations.

Regulation, therefore, could have a number of positive spin-offs in that it may set standards for the industry and could help establish a respectable and vibrant industry. There is no reason why this industry, that provides essential services in the defence sector, should be associated with dark and sinister forces.

The Bill primarily focuses on five areas: Firstly, it focuses on mercenary activities. Clause 2 states that international laws such as the International Convention against the Recruitment, Use, Financing and Training of Mercenaries and the AU Convention for the Elimination of Mercenarism in Africa, recognise mercenarism as criminal and unlawful.

In line with these international instruments, clause 2 of the Bill imposes a complete ban on mercenary activity. The clause has an extraterritorial reach, in that it grants our courts jurisdiction over perpetrators of these activities irrespective of where the acts are committed. In certain instances, our courts will have jurisdiction over foreign citizens irrespective of where the acts were committed, where such acts have been committed against the Republic, its citizens or residents.

The second focus concerning the rendering of assistance and services in clause 3. This clause requires that companies or individuals obtain authorisation from the National Conventional Arms Control Committee for the rendering of military assistance and security services to a party, to an armed conflict or in a regulated country. Since the government issues permits for the export of military goods, it seems logical that it should also regulate the export of military services and security services, more especially in an area of armed conflict.

In this way the government would have an opportunity to consider the nature of the service to be rendered and the political and strategic context in which it is to be rendered. This approach is more flexible than an outright ban, and it recognises the right of citizens to choose their trade, occupation or profession.

Thirdly, there is the enlistment of South Africans in armed forces. This clause prohibits South African citizens from enlisting with any armed forces, other than the security services referred to in section 199 of the Constitution, unless they have been granted an authorisation by the National Conventional Arms Control Committee for such enlistment. 

The clause further empowers the National Conventional Arms Control Committee to revoke this authorisation where the person takes part in an armed conflict and such participation is in conflict with the Republic’s obligation under international law, results in the infringement of human rights, endangers peace in a certain region or contributes to regional instability and so on, and we refer here to clause 9.

Fourthly, there is the issue of humanitarian assistance. Clause 5 requires South African humanitarian organisations to register with the National Conventional Arms Control Committee for the purposes of rendering humanitarian assistance. It is important to know that in this respect organisations are only required to be registered as opposed to obtaining authorisation for each operation. This is in recognition of South Africa’s obligations in terms of international law, to facilitate the passage or rendering of humanitarian assistance in order to alleviate the plight of civilians in an area of armed conflict.

Clause 13 also empowers the President to exempt the humanitarian aid organisations from the provisions of this clause in order not to delay the rendering of humanitarian assistance.

Fifthly, there is the issue of transitional provisions. This clause requires all South African citizens who are already enlisted with other armed forces to apply, within six months of the date of commencement of this Act, for authorisation by the National Conventional Arms Control Committee. Failure to apply and obtain authorisation under this provision, constitutes an offence. In this regard, it needs to be understood that the activities of the South African citizens who are already enlisted, will not immediately be criminalized upon the coming into effect of the Act.

Provisions of this nature are common practices in legislative drafting, more especially where there is a repeal of old legislation and it is necessary to migrate from one dispensation to the other. I thank you, Madam Speaker.

Ms T V TOBIAS: Madam Speaker, the introduction of this Bill is meant to comply with United Nations General Resolution 59/178 in pursuit of curtailing mercenary activities.

Section 198(b) of the Constitution of the Republic of South Africa reads thus:

The resolve to live in peace and harmony precludes any South African citizen from participating in armed conflict, nationally or internationally, except as provided for in terms of the Constitution or national legislation.

The Constitution further elaborates that the political responsibility of defence lies in the hands of a Cabinet Minister, and that only the President, as head of the national executive, may deploy on the basis of the above.

Today we present to this august House the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Bill. Wide consultations through public hearings were conducted to allow role-players in the defence industry to make presentations, and the committee carefully considered the inputs. Further substantive discussions ensued and finally decisions were reached, generally on a consensus basis, as opposed to invoking the simple majority rule.

The Bill, as the Minister has indicated, repeals the Regulation of Foreign Military Assistance Act, which had shortcomings in terms of securing the prosecution of persons involved in mercenary activities. The Bill also seeks to give effect to the values contained in the Constitution and our international obligations.

The Regulation of Foreign Military Assistance Act lacked mechanisms to clearly define “armed conflict”. The Act was also silent on the enlistment of South African citizens in foreign armed forces and penalties were not clearly prescribed. Serious crimes had the option of fines, which were not a deterrent to rich offenders such as Mark Thatcher.

The Bill will also realign with the National Conventional Arms Control Act. Lastly, the Bill, when enacted, will give powers to the President to proclaim an area as a regulated area.

The current international trend to commercialise security can pose a threat to states’ security. The August 2004 saga involving Mark Thatcher and company is a typical example of the danger of individuals whose intention is to line their pockets at the expense of national security and world peace.

Cedric de Coning, a research fellow at Accord and the Secretary-General of the UN Association of SA, in his comment on the Bill, writes, and I quote:

Once a situation is so insecure that UN agencies and other humanitarians may need to consider the level of protection offered by international private security companies, the likelihood of the use of lethal force will be great.

These words symbolise the fact that indeed the security of nationals and citizens of countries should lie solely with governments, and if the situation is such that consultancy is necessary, it therefore suggests that the government of that particular country is weak on safety, and that human rights cannot be guaranteed.

General concerns over the breach of some provisions, such as the regulation of humanitarian activities, exclusion of legitimate liberation struggles, enlistment, extraterritorial jurisdiction and transitional arrangements, became a central point of this Bill and were discussed thoroughly and exhaustively.

Before the new dispensation South Africa did not have a law that guided the enlistment of its nationals in foreign armed forces. This led to participation in great numbers by South African citizens and soldiers in different forces around the globe and was not carefully controlled and regulated.

Section 199 of the Constitution states that security services must be structured and regulated by national legislation, and failure in this regard can lead to serious embarrassment against the foreign policy of South Africa by these individuals and companies.

South Africa is also responsible for the activities of its citizens inside and outside of the borders of the Republic. No individual or organisation has a right to embarrass our state by way of participating in areas of armed conflict. It is also important that we avoid cases such as the recent saga of young South Africans fighting on the side of Israel against Lebanon, as this always leads to subjective emotional pleas from desperate parents begging our government to intervene.

We also need to educate our people to understand that the ANC-led government, through its legislation and policies, is not introducing apartheid in reverse. It is clear that fears still exist within certain sections of our society that are informed by the historical background of our country.

The painful abolition of a clause in the Bill that dealt with the definition of “national liberation struggle” by ANC MPs, which explained the ANC itself as still being liberation movement, is indicative of the fact that the ANC-led government is committed to the strategic objective of building a nonracial, nonsexist, democratic and prosperous country where all shall be equal before the law. Therefore, for the sake of building unity, a compromise was important.

During the deliberations it was also clear that issues of the national question and affirmative action found expression in a Bill that clearly seeks to prohibit mercenary activities. These matters need to be discussed on a platform different from the one surrounding the discussion of this Bill.

I also caution that we should not create a wedge in our society by creating the impression that the South African government, through this Bill, seeks to drive a particular racial group into the periphery. This malicious, petty politicking will cost us dearly as it will divide society along racial lines and reverse the gains of our democracy.

The discretionary powers of the National Conventional Arms Control Committee also came under scrutiny during our discussions. I need to put on record that the NCACC is a credible body comprising of senior politicians who are members of the national executive, with access to resources for the implementation of the Bill.

However, let me be quick in stating that it is also the duty of Parliament, through the portfolio committee, to monitor the effectiveness of the NCACC. Therefore, it is of paramount importance that the NCACC accounts to Parliament on its activities, on a regular basis, as stipulated in the Rules of this Parliament.

The portfolio committee also needs to take cognisance of such challenges as the following: The African Union needs to contextualise, through its peace-building commission, key policy positions on the question of outsourcing of military services; secondly, the AU needs to provide guidelines on the role of private military firms and private security companies in peacekeeping missions to avoid legal ambiguities; thirdly, the AU should provide early warning systems on the need to deploy Africa’s standby force and regional brigades for peacekeeping; fourthly, South Africa should also take the lead in facilitating discussions on the above-mentioned matters, for instance to engage on the role that the United States of America is playing in Iraq and elsewhere to perpetuate conflict.

It is also imperative to state the fact that by leaving South Africa to serve in other countries South Africans with this special skill are creating a brain drain, and in ethical terms it is unpatriotic to do so. Lest I be perceived as harbouring negative perceptions, I do know that based on the basic principles of human rights enshrined in the Constitution, individuals have a choice. However, without a measure of control, this choice would undermine the primary factor of accountability, and this would create a banana republic.

Alexandre Faite, the legal adviser to the International Committee of the Red Cross, in his book entitled: Involvement of Private Contractors in Armed Conflict: Implications under International Law, writes, and I quote:

In a famous statement made in 1998, the UN Secretary General Kofi Annan said he had considered the possibility of engaging a private firm to separate fighters from refugees in the Rwandan refugee camps in Goma. But, the world may not be ready to privatise peace.

I therefore subscribe to the view that security should remain the purview of government and should not be outsourced.

As it is clear, from the time that this Bill was presented to the portfolio committee, that there were gaps that needed to be filled, the portfolio committee exercised its oversight function by filling the gaps in the piece of legislation without sending it back to the Department of Defence for redrafting. I did mention that fact categorically during the public hearings. Indeed, the committee engaged in a tedious process not only to vote down members whose ideas do not necessarily correspond with those of the committee, but also to table its views substantively for engagement.

It will only be correct for me to thank Karin Boyce, the state law adviser, Siviwe Njikela, the Department of Defence’s law adviser, role-players in the defence sector, members of the portfolio committee and staff, for the commitment they made to producing a credible piece of legislation that would prohibit mercenary activities and regulate certain activities in countries of armed conflict. Indeed, this was a complex Bill.

I also thank members of the public and Members of Parliament for their indulgence. I thank you.

Mr R JANKIELSOHN: Madam Speaker, the DA will in no way support mercenary activities and we agree that legislation is necessary to prevent such activities. However, while this Bill attempts to prohibit mercenary activities, it also places restrictions on humanitarian organisations, individuals and companies involved in delivering services and assistance abroad as well as individuals enlisted in the armed forces of foreign states. The extent to which the Bill affects individuals who are not mercenaries makes the legislation principally and perhaps even constitutionally flawed.

Furthermore, the Bill is poorly written and downright sloppy. The ANC members of the committee were under so much pressure to pass this Bill that they would not even correct a grammatical error that we have pointed out to them in the heading of the Bill. In fact, after a week of additional hearings on the Bill, the ANC ignored most inputs. The hearings were an attempt to make the process look democratic, but were in fact mere sham.

Last week, the Portfolio Committee on Defence was presented with the SANDF’s exit plan for its members. The generals proudly boasted about the fact that 75% of people who have exited the SANDF over the past year were white. When asked if these individuals should join the reserve forces, we were told that this would in turn make the reserve force too white. After pressure to resign from our defence force, the ANC government is passing legislation that will restrict these individuals from using their skills in other countries.

The well-known expert on democratisation, Samuel Huntington, warns that it is important to keep current and former defence force members gainfully employed during a process of democratisation. Until we pass the ultimate test of a peaceful regime change, South Africa has not yet democratised and our democracy remains fragile. The ANC knows from experience that draconian measures only force people underground.

The economic impact of this legislation cannot be ignored either. In this regard it is important to note that while the unheeded financing structures of the corrupt arms deal are affecting our country’s balance of payment, individuals rendering security services abroad are bringing R6 billion in foreign currency into our country every year. 

Individuals rendering security services and working in foreign defence forces just want to do what they cannot do in South Africa, namely support themselves and their families. Their futures now depend on decisions of the National Conventional Arms Control Committee, which is a body of ANC politicians. ANC politicians will determine whether South Africans may be employed abroad, based on criteria that are open to wide political interpretation.

This legislation will compel all individuals who are currently serving or who would like to serve in armed forces of other countries to obtain authorisation from the NCACC to do so. If this authorisation is refused they will either have to give up their citizenship or resign their jobs. In this respect the Bill places conditions on the type of work that an individual may be involved in. we hope that the constitutional right of an individual to choose an occupation of his or her choice in an era of globalisation will be challenged in the Constitutional Court. [Interjections.]

The SPEAKER: Order! Is that a point of order, hon Minister?

The MINISTER OF ARTS AND CULTURE: Madam Speaker, I think it is completely wrong to refer to an agency of this government, like the National Conventional Arms Control Committee, as a body composed of ANC politicians. It is an agency of the government, and not of ANC politicians.

The SPEAKER: Order! Hon Minister, that may be a strong point that you are making, but it is not a point of order. Please proceed, hon member.

Mr R JANKIELSOHN: The policing of legislation that attempts to regulate the activities of individuals in other countries will be difficult due to its extraterritorial reach. In the absence of similar legislation in other countries, an extradition ... [Interjections.]

The SPEAKER: Order!  Here is a point of order from the Minister.

The MINISTER OF DEFENCE: Madam Speaker, we would want to respond to some of the issues, but if we can’t hear what the speaker is saying we will be unable to know what to respond to.

The SPEAKER: Indeed! I’m just afraid he has probably come to the end of his speech. [Laughter.] [Applause.]

Mr R JANKIELSOHN: Madam Speaker, I think during the points of order you didn’t stop the watch.

The SPEAKER: We give you an extra minute.

Mr R JANKIELSOHN: In the absence of similar legislation in other countries and extradition treaties it will be difficult to identify or punish those who contravene this law. Armed forces do not publish names, nationalities, or areas of deployment of their members.

This legislation will mostly affect white South Africans who cannot work in South Africa due to affirmative action and representivity in the civil service. In this regard, the legislation is malicious and punitive in nature. White South Africans want to contribute to our country, but the ANC is obsessed with having the power to criminalise this contribution.

It is not too late for government to reconsider this legislation, which will have a negative economic impact in our country, damage nation-building, destroy many people’s livelihoods and force many extremely well-trained soldiers to sit at home and ponder the reasons for their misfortune.

Elke keer dat die ANC sulke wetgewing toepas bring hulle ons land nader aan die Siener van Rensburg senario vir Suid-Afrika. Ek dank u, Mevrou die Speaker. [Applous.] [Every time the ANC implements such legislation, they bring the country closer to the scenario portrayed by Visionary van Rensburg. I thank you, Madam Speaker. [Applause.]]

Mr S B NTULI: Madam Speaker, Minister and Deputy Ministers present, hon members, members in the gallery, members of the Defence Force, as we debate the mercenary Bill, allow me to tell you a brief story of the acts of mercenaries as an introduction to any paper.

On 31 July 1981 Joe Nzingo Gqabi was murdered by operatives of the apartheid government outside the ANC residence in Ashdown Park, Harare. After Joe Gqabi’s murder, The Citizen newspaper published an editorial alleging that Comrade Gqabi was killed as a result of an internal fight between factions within the ANC. One of the self-admitted members of the death squad who assassinated Comrade Joe Gqabi, Gray Branfield, was killed in Iraq in April 2004.

Gqabi’s entire adult life was dedicated to the liberation of South Africa. The remains of Comrade Joe were returned to South Africa in 2004, where they were reinterred at his birthplace of Aliwal North on 16 December.

Gray Branfield participated in the assassination of Comrade Joe Gqabi in 1981, and did not stop there. I am sure there must be other activities that he took part in, but, of importance to me and relevant to our debate today, is that even after 14 years he was still involved in mercenary activity, until he was finally stopped by meeting his death in Iraq in April 2004.

The difference between the two is that Comrade Joe Gqabi was outside South Africa fighting a just cause. Remember that apartheid had been declared a crime against humanity by the United Nations, and it had to be fought against. So, what was the mission Gray Bransfield was working for both in Zimbabwe and in Iraq?

Now we can talk and talk about mercenaries and mercenarism, but that will not deter these agents of death from pursuing their goal, and their goal is clear: to kill for various motives.

We have our combatant, Comrade Chris Hani, who we lost through Janusz Walus. The Democratic Republic of Congo, which has just had elections after more than 40 years of struggle, once had the combatant, the late Patrice Lumumba, whose life was lost - terminated mysteriously.

Hence, when we talk about the prohibition and regulation of mercenaries, we do so fully informed about these butchers. Equatorial Guinea narrowly escaped Mark Thatcher’s group a year ago.

I wish to proceed with the definition of a mercenary. In accordance with the United Nations convention, a mercenary is defined as someone who is “specially recruited locally or abroad in order to fight in an armed conflict”; a person who does in fact take a direct part in the hostilities; a person who is motivated to take part in the hostilities essentially by the desire for private gain and material compensation substantially in excess of that promised or paid to combatants of similar rank and functions in the armed forces of that party; a person who is neither a national of a party to the conflict nor a resident of the territory controlled by a party to the conflict; a person who is not a member of the armed forces of a party to the conflict; and has not been sent by a state which is not a party to the conflict on official duty as a member of its armed forces.

The UN further states that a mercenary shall not have the right to be a combatant or a prisoner of war. It is for this reason that the ANC has seen it as imperative to come up with a piece of legislation such as the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country of Armed Conflict Bill.

Mercenary commanders have individualistic interests such as the exploitation of the raw mineral resources of a country, for instance uranium, gold, oil, diamonds, etc, as we have seen in the endless wars of countries such as the Democratic Republic of Congo, Angola and Burundi, to mention a few.

There is also a new dimension of mercantilism carried through the so-called private military companies. As we all know, mercenary armies get involved in areas of conflict not to bring peace to those areas, but to exacerbate war by making it worse or by creating war, to put it simply.

Mercenary armies are warmongers and not peacemakers, and yet every citizen of South Africa knows that our Defence Force is in these areas to maintain peace or to bring about peace to the regions so that Africa can develop its social, political and economic infrastructure, and eradicate poverty, disease and squalor.

Mercenaries want the present situation of hunger and poverty to continue so that the exploiters of raw materials can continue, with the aim of exchanging that for guns and not food; guns and ammunition that will eventually murder thousands of innocent and unarmed civilians in our society. And we in the ANC will not condone such heinous activities. These are evil acts that disturb our vision that there should be peace, security and comfort in our country and the world at large.

The economy and democracy of our country and of countries beyond our borders rely on the economic growth that must make democracy thrive. The development of Africa, our country and the world at large as peace-lovers and not warmongers, will give us the opportunity to harness the economic growth and development that we need to defend jealously, hence we talk of the importance of social security.

The strength of our democracy relies on us, the citizens. Anything that is contrary to our Constitution must be thrown out of the window. The critics of this Bill say that it is unconstitutional, because it limits or interferes with human rights as far as the right to a military career or to the practice of military skills, or of security-trained personnel are concerned.

In other words, militarily trained persons should be left alone, just like any other profession. This is a fallacy. It is a false notion, because all professions are regulated through various Acts, policies and bodies. The ANC moves and supports the Bill. Thank you, Chair. [Time expired.] [Applause.]

Mr V B NDLOVU: Madam Deputy Chairperson, this Bill has generated a lot of controversy. Much of the controversy is centred around the question of why the South African government wants to limit the rights of its citizens, such as freedom of movement, freedom of association and freedom of trade. Some role-players have called this Bill unconstitutional, something which the hon member has just mentioned when he moved away from this podium. 

In most contexts, this would be a legitimate question. However, in the context of South African citizens who continue to sell their professional services as mercenaries all over the world, this will become almost a moot point if one considers the international and constitutional obligations of our country.

Clearly, we cannot tolerate a situation where South African citizens are creating havoc around the world, destabilising legitimate regimes, propping up illegitimate ones and generally playing a destructive role in world affairs.

It is not only our international and constitutional obligations that are involved or our standing as an honest broker in world affairs, but also our foreign policy and our aspirations to be a leading player in African and world affairs that are also seriously compromised by the behaviour of some of our citizens. That is why we undoubtedly need antimercenary legislation.

We have two serious concerns. Firstly, the Bill provides for an extraterritorial application. While we understand that the failure of the Regulation of Foreign Military Assistance Act to lead to successful prosecutions calls for drastic action, the IFP believes that this provision will do more damage than good to our relations with foreign countries. Any infringement of the sovereignty of a foreign country could lead to a potential conflict and could sour relations between countries and that will have negative effects in other areas.

Secondly, the enlistment of South African citizens in foreign armed forces has generated a lot of controversy. The IFP believes that our citizens should have the right to decide whether to enlist in a foreign armed service without fear of prosecution in terms of this Bill. At the same time, we agree that our government should have the ability to know the whereabouts of its citizens, many of whom would have been trained in our defence force. 

This is not a contradiction, as the latter requirement could easily be painlessly accomplished through a simple registration process when a South African citizen enlists in a foreign armed service. In this regard, increased co-operation between the relevant countries would be required.

In conclusion, the IFP insists that the implementation of the Bill should be closely monitored by Parliament and that if weaknesses are identified they are rectified as soon as possible through legislative amendment. The IFP also recommends that any potential conflict between our country and others over issues of sovereignty be dealt with through negotiations before they get out of control and hurt the relationship between the relevant countries.

Finally, as the IFP we want to restate our belief that our citizens should have the right to decide whether or not to enlist in a foreign army while informing the SA government of having done so. I thank you, Madam Chairperson.

Mr M S BOOI: Hon Chair, hon members, hon Minister and Deputy Ministers, the ANC supports this Bill. We are going to reflect on issues that have been raised that we think are quite valuable. We will deal with the issue of retrospection, because we are being accused of dealing with the Bill in such a way that it should criminalise those who have already been enlisted in foreign armed forces. We will also deal with the aspect of constitutionality, because we still believe that we are quite correct in the manner in which we have worked out this particular Bill.

The Minister has already spoken at length and given a historical background on this aspect, with the hon chairperson having reflected on that. But for me, the insinuations and the harping on the attempt to put us into a box, as if we are doing battle about affirmative action, is an indication of members not being able to understand and conceptualise the need for the Bill itself, because listening to hon Jankielsohn was like learning something that I could use to be able to help him to achieve the goals we want to achieve as a collective within the portfolio committee, for we are here to make each other understand.

We are dealing with a Bill that is not as old as yesterday. We are not dealing with an issue that is glib historically. What we mean is, you are dealing with the global community or issues that have been raised by the global community. The British have their own Foreign Enlistment Act that goes back as far as 1870. The Americans call theirs the US Neutrality Act which goes back to 1937. The Australians call theirs the Foreign Incursions and Recruitment Act which goes back to 1978. 

So, this means that you are not dealing with an easy issue but an issue that has gone back quite a bit historically. It has a lot of implications on each and every individual country, even the emerging market, because in the post-Cold War period, it became very clear that the super powers did not want to play certain roles in assisting peacekeeping on the African continent, specifically.

The experiences of the ANC on the African continent are the ones that are guiding us and influencing the role that we are beginning to play in trying to construct the Bill that could be able to catch up with people who are really trying to rob and commercialise the role that the military forces are playing on the continent itself.

We have our own experience. Just after 1994, most of our own soldiers that were part of the SADF started to constitute bodies, which were called Executive Outcomes, that began to play a particular role within the African continent. That is unbecoming. 

But, given that we have adopted the Constitution and are working under a constitutional state and have to deal with the record of human rights at this particular moment within its ten years of performance in governance, the Bill has performed very well. We had to come up with legislation that would be in a position to remain as a guide and be able to make it possible even for the National Conventional Arms Control Committee – NCACC - to play its role and enable us as a country or as a nation to know what the guiding points are for persons whenever they are trained and want to give out their services - how to perform them and how to be contacted.

If one looks deeper into the role that the “executive outcomes” plays and the type of organisation it is, one will find that it is not just about combating but it also goes along with its personnel. For example, if you are a doctor or if you are somebody who carries messages for those people or who works in intelligence, you go along with those people. All these institute part of the mercenary.

For us it is quite important that we legislate to enable us to state in which capacity you left the country. Whether you left the country on the basis that you were a combat soldier or under the pretext that you were a doctor and had to go and assist soldiers; whether you have left under the pretext that you were gathering information for that particular institution or country that you were working with. These are the concerns and issues that are contained within the mercenary Bill.

When we say that we have to legislate for that and be able to get authorisation from the NCACC, that authorisation is not a bunch of politicians that are seated in the NCACC, they are very responsible officers who are able to say what your state is. This is what we have been saying about the submission of 700 enlistments that were made - wanting to know who these people are. We do not know who these people are. 

Our responsibility is to legislate. But somebody in the institution must be able to tell us who these 700 people are so that we don’t get confused and threatened and eventually don’t legislate. Are they combat soldiers? Are they health-related people? Are they dealing with humanitarians? Who are these 700 people? 

For us it just can’t work that way. We need to be able to motivate and be able to disclose, as a country, that these are the reasons and types of people we are drafting legislation for.

So, for us, when we talk about the mercenary Bill, we are not just talking about regarding in retrospection. It is the responsibility that we take as a country, whenever we have people that we have trained and play particular roles coming out of the Executive Outcomes and looking at the way they have been able to operate, the company that they have been able to operate in and create – not just about combat ready companies. 

Executive Outcomes have been able to create and train companies that were able to do business in Congo and Angola, even under the guise that they can enrich themselves and can take the natural resources of those countries.

Now, what do you do as a country? Do you come up with legislation that focuses on combat or that is able to point out Executive Outcomes and their role? Do you look at the types of resources they amassed when they were given some legitimacy by a country that was weak and that had been able to give them a role to play in that particular country, that could have been used in the armed conflict? What do you do? 

Executive Outcomes, with its international connections, has been able to create a huge account – earning about R400 billion that was to be spent all around the world – enabling it to build a capacity to help governments like Congo, which could stand up and say that this was the type of role they could play in Rwanda.

This is what we are saying - that this mercenary Bill will place the government in position to be able to challenge these types of institutions. We would be in a position to say that we are not looking only for a combat-ready person, we are also looking for an intelligence officer, somebody who is dealing with health and somebody who acts as a family member of a particular person. There is no way in which we legislate that these people don’t have a responsibility. That is why we are saying we reject it with contempt ... [Time expired.] Thank you, Madam Chairperson. 

Mr S N SWART: Chairperson, hon Minister, no one can argue that there isn’t a need to prohibit most activities and to address the shortcomings of the previous Act. However, what is the point of allowing South African citizens to enlist in the armed forces of a foreign state if permission to do so lapses automatically, if the person concerned takes part in an armed conflict? It is surely the case that anyone who enlists in an army foresees the possibilities of becoming involved in conflict. That is essentially the only reason for existence of armies in the first place.

The proposal therefore that South Africans can only serve in foreign armies if they are not deployed operationally is ludicrous, to say the least. The ACDP shares the view of the Catholic Church that such provisions place “an intolerable burden on individuals who have received permission to enlist in a foreign force”. If they were instructed to take part in hostilities, they would either have to refuse to do so and face the consequences, which could be desertion; or if they do participate, they would be committing an offence in terms of this present Bill. Accordingly, the ACDP would not support this Bill. Thank you.

Ms M L MATSEMELA: Chairperson, Ministers present, Deputy Ministers present and hon Members of Parliament, I am happy to join in the debate about the Bill before us today, from the outset. I therefore wish to express our unqualified support for it, from the ANC. Together we have already begun a journey of the second decade of freedom and I trust that my interventions will help build on the successes of the first decade of freedom, and correct the shortcomings and limitations that were prevalent in the previous legislation.

I also hope that my contribution in this debate will encourage all South Africans to work hard, to ensure that 10 years later our nation will be at work building a country where the majority of citizens will enjoy a better and prosperous life as enshrined in section 198 of our Constitution.

National security must reflect the resolve of South Africans, as individuals and as a nation, to live as equals, to live in peace and harmony, to be free from fear and want and to seek a better life.

Indeed, in seeking a better life, we must develop a vision that our legacy of inherent divides has bequeathed to us. We must share experiences of work on building trust in each other, because apartheid was built on mutual mistrust.

Ke ka moo Maloko a Palamente re reng, a ko Molaotlhomo o, o laole dikhamphani tse. Di dire dikopo di be di letlelelwe go ya ka lekgotla leo le laolang maemo a, e leng National Conventional Arms Control Committee, NCACC. Fa di sa laolwe, go tla dira gore go se nne le kutlwano. Setswana se re, naga e se na khudutlou, bolebeto ba a bo ba ipeile naga. (Translation of Setswana paragraph follows.)

[That is why we as Members of Parliament move that this Bill should regulate these companies. They should get approval from the council responsible, that is the National Conventional Arms Control Committee, NCACC. If they are not regulated, there won’t be conformity.  There is a Setswana saying that states that when there is no leader there will be a lot of squabbles.]

Therefore, anything that is not in line with the letter and spirit of our Constitution must not be embraced. We must, posthumously, fulfil the dream of the late Minister of Defence, Comrade Joe Modise, who said:

The government will strive to forge a national consensus on defence. Our common objective should be to create a defence which is legitimate, effective and affordable; a force of the people and for people.

The Bill repeals the Regulation of Foreign Military Assistance Act, because its purpose, without a doubt, is to make our security effective and efficient. I must further speak about issues around private security companies, private military companies and humanitarian organisations, because I want to clear up the confusion created and fear instilled among the public, by some elements that participated during the public hearings.

As Itumeleng Mhabane, the columnist writes:

It is about all of us as individuals. Are we to build a society which can be free from fear? If we are, it is time we are honest with each other about our own perceptions and prejudice. We believe that hope in South Africa’s future and faith in our people requires that.

The first misconception is that the Bill seeks to prohibit both private and military companies from doing their work abroad and exercising their profession. The intention of the Bill is not to, unreasonably, proscribe freedom of trade, occupation and profession, but instead to strike a delicate balance between freedom and responsibility, to promote peace and development at home and abroad.

To this end, the security services must be structured and regulated by national legislation.

I wish to further submit that the provisions of this Bill are not inconsistent or in conflict with the definition of a mercenary as contained in protocol 1, article 47 of the Geneva Convention. It is common knowledge that mercenary groups will not participate in the United Nations Peace Keeping Force nor will they submit to the authority of the commander in chief of our armed forces, that is the President.

In conclusion, the time has come for us to build the fortresses of peace in the hearts and minds of all our people, by disincentivising conduct that remains a perennial threat to our dream of building Africa and the world, that is based on the vision of peace and friendship.

Ke ka moo re reng, a mang kapa mang, mo makgotleng a a poraefete a, a a batlang go dira dikopo, a dire dikopo. Dikopo tsa ona di tla tlhatlhobiwa mme morago di tla letlelelwa go ya ka lekgotla le le dirang dikopo la NCACC. Ke a leboga. [Legofi.] (Translation of Setswana paragraph follows.)

[That is why we are saying, let anyone belonging to these private councils who wishes to apply, do so. Their applications will be assessed, and later be approved as deemed proper by the NCACC that deals with applications. Thank you. [Applause.]]
Mnr P J GROENEWALD: Agb Voorsitter, daar is al verskeie kere hier gesê dat alle politieke partye die aspek ondersteun dat daar regulering en ’n verbod moet wees op huursoldaataktiwiteite.

As ek na die onderskeie sprekers wat vandag hier gepraat het, luister, asook van die opmerkings wat hier gemaak is deur komiteelede in die portefeuljekomitee, dan wil ek dit onomwonde stel dat daar ’n oorreaksie is van die ANC-regering. Dit blyk veral as ek luister na uitsprake wat gemaak word oor Executive Outcomes en wanneer daar verwys word na die Mark Thatcher-geval.

Die werklikheid is dat daar ’n bestaande wet is en niemand het skotvry daarvan afgekom nie. Ek het ’n wysiging wat ek vandag hier ter Tafel lê en wat op die ordelys verskyn en dit is ’n wysiging betreffende klousule 4. Verskeie instansies het voorleggings gemaak in die portefeuljekomitee wat daarop gewys het dat klousule 4 in wese ongrondwetlik is.

Ek wil vandag ’n beroep op die agb Minister doen: U het ’n verkeerde besluit wat gegaan het oor die Direkteur van Vervolging in die weermag reggemaak. Ek wil vandag ’n beroep op u doen. Hier is ’n tweede fout en kom ons maak ook hierdie fout reg. 

Voorsitter, ons kan tog immers nie toelaat om mense so te beperk dat as hulle aansluit by ander buitelandse weermagte, dat hulle geen toekoms het nie. Want, al kry hulle toestemming van die konvensionele wapenbeheerkomitee, kan dit ten enige tyd ingetrek word. Daardie lede het nie ’n vooruitsig in die toekoms nie, want die magtiging kan teruggetrek word op ’n subjektiewe, politieke besluit en kriteria wat deur hierdie komitee uitgevoer word. Dit, in wese, is ongrondwetlik. Ek hoop daar is organisasies wat dit ook sal toets in die Konstitusionele Hof.

Hier is ’n geleentheid om dit reg te maak. Die voorstel in die wysiging is om te sê: kom ons sê eerder die mense “registreer”, want dan is daar steeds regulering. Ek dank u. (Translation of Afrikaans speech follows.)

[Mr P J GROENEWALD: Hon Chairperson, it has been painted out here several times that all political parties support the notion that there should be regulation and that a ban should be placed on mercenary activities.

Having listened to the various speakers here today, and also to the remarks passed by members of the portfolio committee, I want to state unequivocally that the ANC-led government has overreacted. This is especially clear when listening to pronouncements made with regard to Executive Outcomes and when reference is made to the Mark Thatcher case.

The reality is that there is an existing Act and nobody has escaped scott free. I have an amendment that I shall table today and that appears on the Order Paper. It is an amendment with regard to clause 4. Various organisations have made submissions to the portfolio committee which indicated that clause 4 was essentially unconstitutional.

I would like to appeal to the hon Minister today: You have rectified a mistake that involved the Director of Prosecutions of the Defence Force. I want to appeal to you today: Here is a second mistake and let us correct this one too. 

Chairperson, we can really not allow people to be restricted to such an extent that if they join a foreign force, they have no future. Because, even if they are granted authorisation by the National Conventional Arms Control Committee, it can be withdrawn at any time. Those members have no prospects for the future, as this authorisation can be withdrawn based on a subjective, political decision and criteria implemented by this committee. That is essentially unconstitutional. I hope there are organisations that will take this matter to the Constitutional Court.

Here is an opportunity to rectify matters. The proposal in the amendment is that we rather say that people are “registered,” as there would then still be regulation. I thank you.]
Dr S E M PHEKO: Chairperson, mercenaries have tormented and destabilised African states for a long time. Unfortunately, most mercenaries came from South Africa.

The recent Mark Thatcher incident is one such example. Mercenary activities tarnished the image of this country in the rest of Africa, who see South Africa still involved in mercenary activities as in the days of apartheid.

In view of the danger the mercenaries have posed to the economic development of Africa, this Bill is not enough of a deterrent to stop the savage activities of mercenaries. All activities in areas of conflict must be regulated, and not just some.

For instance, many pose as security guards to cover their activities. The citizens of this country must be prohibited altogether from serving in foreign armies. It is estimated that 700 citizens or residents of this country are serving in the British army. What then happens when they are involved in conflicts such as in Iraq? What about those serving in the Israeli army in conflicts such as Palestine, Lebanon and Syria?

The PAC supports this Bill, but its regulations should have been tighter. [Time expired.] [Applause.]

Dr G W KOORNHOF: Chairperson, Ministers, Deputy Ministers, and hon members, someone once said: The future is not what it used to be. This is especially true in a world of escalating international violence and conflict. In a sense, the world has become smaller - money is globally mobile in an instant, and security traditionally provided by states has is now provided by private military companies and private security companies. In the latest cover story of Time called, “Life in Hell: A Baghdad diary” by one of its own journalists, it is stated:

Iraq is a murky battlefield where combatants are hard to identify and alliances shift constantly. So nothing and nobody is predictable.

Against this background, the role of private military companies, private security companies, private logistics companies and mercenaries has become blurred. Not surprisingly, the trend is to prohibit mercenary activities and regulate other security activities.

The Geneva Convention, for instance, in Protocol 1, Article 47, defines “a mercenary” accurately and also states clearly that a mercenary shall not have the right to be a combatant or a prisoner of war. It is against this background that we have to consider the Bill before us.

The Bill represents substantial changes to the current Regulation of Foreign Military Assistance Act. In this regard it is groundbreaking legislation, and we are leading countries such as the UK - which is still debating the regulation of private security companies - the USA, Australia, New Zealand and France. 

On the international level, the UN, the AU and even nongovernmental organisations are already starting to consider putting in place or reviewing mechanisms of monitoring, checks and oversight over the fast-expanding security industry, especially where lines begin to blur between security and active combat. One principle which should be highlighted in the debate on security and military services is that of human rights and accountability.

In Afrikaans, die beskerming van menseregte en aanspreeklikheid. [In Afrikaans, the protection of human rights and accountability.]

In the debate on military service, human rights and accountability are non-negotiable concerns. On this aspect, the South African government will stand its ground. In this debate, it is important to give clarity on some important sections in the Bill. I will do so, because there are some members of the opposition parties in this House who are twisting the true intentions of this Bill to suit their own party political agenda, and by doing so, they are not only misleading the public, they are also trying to instil mistrust into security companies, towards the ANC government, and worst of all, they are misusing the families of people involved in the security industry abroad by feeding them false information, and creating fear in their midst.

I want to warn such members resorting to such tactics: The public at large will not fall for the lies you are spreading. Such deliberate attempts to continue to play old-style apartheid politics and to oppose every initiative by this government will eventually marginalise you into a small corner, where you will only fight for a better past.

This Bill amends the domestic regulatory framework on sound and defensible principles. First, as the Minister has stated, it prohibits mercenary activities. To put it bluntly, it puts an outright ban on mercenary activities. Any person who contravenes this section will be guilty of an offence, and will be punished. It criminalises mercenary activities.

Second, the Bill regulates the rendering of services in a country of armed conflict. The Bill does not criminalise such activities. If any person is an employee of a reputable private security company, the Bill allows him or her to obtain permission or authorisation to continue with these legitimate service-rendering activities.

It is through this regulatory regime that we will prevent the damage that an unregulated private military sector may cause. Some proponents of private military companies and private security companies argue that such companies may be able to provide security services more effectively and efficiently than states are able to.

If this is true, then surely some centrally held information by a home government on contracts in the form of a register between individuals and private security companies must be transparent and subject to due process? 

This is precisely what this Bill does, namely to allow the National Conventional Arms Control Committee to consider all applications by individuals for authorisation of rendering of services in a country of armed conflict or in a regulatory country, guided by specific, spelled out criteria.

In addition, it provides that this committee must maintain a register of authorisation and approvals. Furthermore, the NCACC must report on a quarterly basis, not only to the Cabinet but also to this Parliament with regard to this register. This House, on a quarterly basis, will have to judge that register and report.

If we do not ban mercenary activities, and if we do not regulate the rendering of services, how will we be able to distinguish between the employee of a reputable South African private security company, and either an individual employed by a fly-by-night South African company working in, say, Iraq, involved in shady deals, or an individual fighting someone else’s war for monetary gain?

We have to regulate the rendering of such security services. In my opinion, individuals working for security companies which are involved in legitimate security work and which do not abuse skills outside South Africa must not assume something which is not contained in the Bill.

I said earlier that the non-negotiables are human rights and accountability. If there is nothing to hide, as many submissions claimed during our public hearings on the Bill, file your individual application for authorisation with the NCACC and adhere to home state accountability.

At the beginning of my speech, I referred to the cover story in the latest Time magazine, ``Life in Hell’’, which gives an account of a journalist’s life in Iraq, where all news is bad news. In one of the submissions to the defence committee on this Bill, it was stated that as many as 90 private security companies are currently working in Iraq, mostly British and American, but also a number of South African companies. Apparently only a third are registered with the host country, and the local private security company association in Iraq. What about the other two-thirds of such companies? It is estimated that up to 5 000 South African citizens are involved in Iraq, and yet we have no idea what they are doing, or what activities they are involved in.

In conclusion, we need to address, in my opinion, the following challenges when this Bill becomes operational. Firstly, the implementation is crucial, both in terms of effective policing and effective prosecution. [Time expired.] [Applause.]

Adv H C SCHMIDT: Thank you, Madam Chair. The intended aim of this Bill is to close lacunae or loopholes in the Regulation of Foreign Military Assistance Act, which has failed to adequately control mercenary activities. The Bill will also broaden the scope of the present antimercenary legislation to declare mercenary activities, such as the intended coup in Equatorial Guinea, illegal. And with that we agree.

However, private security and protection services, which employ thousands of South Africans, particularly in Iraq, are also subject to being outlawed, should those members fail to obtain permission to perform such services. In addition, as many as 700 South Africans currently serve in the British army and are thus to be forbidden from enlisting in foreign armies, without government authorisation. 

We take note of your intended amendments on the Order Paper this afternoon, which might improve the situation somewhat. However, what is of concern is that application has to be made to the National Conventional Arms Control Committee, the NCACC, which is comprised of government Ministers, taking political decisions. These ought to be administrative decisions taken by officials from the Department of Defence, with or without authorisation from the relevant Minister. The NCACC, as an entity of senior politicians, lacks the expertise to make the complex legal judgements that the Bill requires.

Die beslissing deur die NCACC, die komitee wat belas is met die uitvoer van konvensionele wapens en die goedkeuring van aansoeke om diens te doen in ander weermagte of privaat sekuriteitsmaatskappye sal ’n politiese beslissing tot gevolg hê.

Die gevolg van sulke besluite gaan uiteraard ’n dramatiese en nadelige effek hê op baie Suid-Afrikaanse gesinne, beide blank en swart, waar die broodwinners betrokke is by wettige sekuriteitswerk. Daar is na beraming sowat 6 000 tot 10 000 sekuriteitsbeamptes wat tans diens doen in Irak. Hierdie mense sal nou werkloos wees en bitter min vooruitsigte hê op indiensneming. 

Soos u opgemerk het, oorweeg die Departement van Verdediging om ’n groot aantal Suid-Afrikaners in die SA Weermag af te dank. Hoe is dit moontlik dat enige regering, wat die verantwoordelik het om na die beste belange van sy burgers om te sien, sulke kille en koelbloedige besluite kan neem, wat tot nadeel van sy burgers gaan wees? (Translation of Afrikaans paragraphs follows.)

[The decision by the NCACC, the committee that is charged with exporting of conventional arms and the approval of applications to serve in other defence forces or private security companies, will be a political decision.

Consequently, such decisions will inevitably have a dramatic and detrimental impact on many South African families, white as well as black, where the breadwinners are involved in legal security work. It is estimated that approximately 6 000 to 10 000 security officers are currently working in Iraq. These people will now be unemployed and will have very few prospects for employment. 

As you have observed, the Department of Defence is considering retrenching a large number of South Africans in the SA Defence Force. How is it possible that any government, that has the responsibility to look after the best interests of its citizens, can make such heartless and cold-blooded decisions, which will be to the detriment of its citizens?]

The legislation also provides for a six-month transition, during which South African citizens or residents currently providing assistance or service in a country of armed conflict must apply for authorisation. Should such authorisation not be granted the applicant would have to return to South Africa or have the option of applying for citizenship of another country.

Hon Minister, as mentioned, this position is short-sighted and not in the best interests of those applicants. It is also important to note that the Bill will ultimately jeopardise the approximately R6 billion that has flowed into South Africa from the services of those South Africans serving abroad. It also fails to distinguish between private security companies and more controversial private military operations, which we are all opposed to. Of more concern is the risk of a constitutional challenge, based on the constitutionality of the extraterritorial application of the Bill, despite the amendments being made during the course of the deliberations. 

The DA is clearly opposed to any form of mercenary activities, as well as private military operations, such as the aborted coup in Equatorial Guinea and the so-called Mark Thatcher case. However, those individuals committed to rendering legal security and protection services, as well as humanitarian assistance, should be supported and allowed to fulfil this important task. [Applause.]

Ms S RAJBALLY: Chairperson, while the MF has no objection to the involvement of and assistance offered by South Africans in areas of armed conflict, we recognise the value of the prescribed registration of the bodies that this Bill seeks to achieve. 

The MF believes that our assistance and concern for humanity should extend far beyond our borders and that to achieve world peace should be a collective world effort. It is known that South Africans are quite often involved in mercenary activities abroad and it is government’s duty to ensure that proper legislation exists to manage and monitor this engagement.

The MF, however, would appreciate a more narrow definition of armed conflict, so as to establish whether a South African offering such social security is lawfully or illegally offering such assistance. The regulation of security services in countries in armed conflict also needs greater assessment. 

We further feel that it is important that the interests of our National Conventional Arms Control Committee and of the International Committee of the Red Cross are prioritised and are in no way in conflict with their intentions to assist these countries. 

The MF supports the Prohibition of Mercenary Activities and Regulation of Certain Activities in Country Areas of Armed Conflict Bill. Thank you. [Applause.]

Mr O E MONARENG: Igama labantu, malibongwe! [Let the name of the people be praised!] Madam Deputy Chair, I just want to start by saying that there was a mistake made - by I don’t know whom - saying that I’m going to speak Afrikaans. I do understand. The best language I understand is not “tsotsitaal” – it’s called “clevertaal” - which we speak in Rockville. But I’m not going to speak in “clevertaal” here.

Firstly, what I want to do is to say-somebody out there was saying that I’m going to throw stones and give a mercenary talk – that I’m not going to give a mercenary talk. The DA is capable of giving a mercenary talk because when they talk, they talk like mercenaries. Unfortunately, this Bill is actually meant to prohibit mercenarism – that is the main thrust of the Bill.

I am sure that all opposition parties support the main thrust of the Bill, including the FF Plus. Some of the issues which were raised here are issues that were debated for six months, because the Bill was introduced last year in November. I am sure that it would be fair for all parties to remain within the thrust of the Bill. There’s no controversy, no confusion.

Comrade Deputy Chairperson, hon Members of Parliament ... [Laughter.] ... hon Chairperson, my colleagues have already elaborated on aspects of focus pertaining to the Bill. My task is to give a summary of the arguments put before this august House.

We’ve enjoyed the participation of more than 23 private security and military companies, humanitarian organisations and individual experts conversant with this Bill. To quote but a few, the following made submissions: We had have submissions from the Institute for Strategic Studies by Mr Le Roux; Mr J R Jones’ private company associated with Iraq. So, it means that we were so democratic that we gave people who are associated with activities somewhere in Iraq an opportunity to make a presentation.

We gave Safer Africa an opportunity; the University of Cape Town; Safe Net International Peace Operations and Association; Helmut Roehmer Heitemann, Defence Analyst and Consultant; Special Forces League by Mr Greyling; the South African Bishops Conference and the British Association of Private Security Companies, which was represented by Bowel and Wenzel, which is a law firm. I think by and large it is a DA law firm. Then we gave an opportunity to Amnesty International and, again, to the former DA Member of Parliament, Ms Raenette Taljaard, to contribute to the discussion.

So, what I want to say is that we’ve exercised remarkable generosity in allowing all interest groups an opportunity to make representations to the committee, including the British High Commissioner in South Africa. It is therefore against this background that broad participation was effected and enhanced.

The finalisation of this Bill was due to an effort by a whole range of role-players and participants, including those from the DA and their defence teams, companies and all opposing groupings. Arguments ranged from definitions, whether the Bill was constitutional or not, whether it would criminalise genuine South African citizens or not, whether it would deny the country foreign earnings, etc.

We battled throughout the six-month period to convince each other on salient features and points of the Bill, until we knew that we would have to agreed to disagree and vice versa. However, we are at a point where most role-players - South Africans, in particular - have reached the point where they believe that mercenarism is a detrimental, dangerous activity, which credible countries of the world will always take measures to prohibit, discourage or prevent.

The DA, together with the entire opposition, are in agreement with the ANC regarding the main thrust of the Bill - that of preventing mercenary activity. Fellow South Africans are in agreement with all of us in preventing individuals and groupings from encouraging and enhancing unpalatable war activities, and this will contribute in the process of peacekeeping and peacemaking, which of course is our country’s constitutional imperative.

We as the ANC wish to appeal to all citizens to understand that the Bill has to be implemented to prohibit all elements which enjoy anarchy and disorder from disregarding the consequences of their irresponsible actions. By introducing and implementing this Bill we are showing the world our country’s seriousness in dealing with mischief and irresponsibility. We are, in this way, taking tough action to deal with these rogue elements.

The Bill is obviously not targeting innocent, honest citizens but the soldier of fortune whose exploits are aimed at personal aggrandisement and personal enrichment. We are the last country to contribute towards the destabilisation of our continent and the world, because we stand for peace, stability and harmony, and we shall not fail in this venture.

The DA has, throughout the public hearings, attempted to mislead the public by causing it to believe that the ANC wishes to criminalise those members of security companies who are working honestly to practise their professions. We say we are dealing with the monster which is likely to destroy our relationship with our friends in Africa and the world at large.

I wish to say that this Bill has to be supported. The arguments which have been raised don’t carry weight and the justification that those people who are enlisted in foreign armies should be encouraged, is wrong. 

So, what are we saying the Bill is for? It deals with those persons who, for whatever reason, are given permission to serve in the British Army. They may continue serving, but if Britain participates in an area or a country of armed conflict, it would mean that the authorisation which has been given to them in accordance with section 7 of the Act, would automatically lapse, because these people should not be encouraged to participate in a place of armed conflict.

Most of the points that were raised here by hon Groenewald and hon 

Jankielsohn arose because they came into the committee late. They participated at the end of the Bill, to the extent that they were not able to interact even at the level of public hearings.

What I want to say is that whatever point is raised - whether there’s violation of the constitution, extraterritoriality, etc – those issues have been resolved. We have to support the main thrust of this Bill. I thank you, Madam Chairperson. [Time expired.]  [Applause.]

The HOUSE CHAIRPERSON (Ms C-S Botha): Order! May I just comment to say that whether I am a comrade is debatable, but whether I am a Deputy Chairperson is not. Please just address me as ``Chair’’.

The MINISTER OF DEFENCE: First of all, Chairperson, I am a bit alarmed at what has transpired now. First of all, when this House makes legislation, it does not make legislation as I understand it for whites or for Africans, and so forth. It makes legislation for South Africans. [Applause.] So, to make an assertion that this law is aimed at whites or this law will affect whites is a misrepresentation and a very dangerous misrepresentation that divides our people and frustrates nation-building.

Once this law has been passed, whether you are blacker than me or whiter than snow, if you transgress it you will face the courts of our country and you will be punished. It is a law for South Africans. It is for South Africans. In this House we must not make assertions that alienate sections of the population and give them a sense that we are dealing here with legislation that is intended to harm them.

Secondly, to suggest that we are making a law that is taking rights away from South Africans, is to say that we are changed in unconstitutional activities here. It is not true. All South Africans may go and play rugby or soccer and make money in any part of the world if they want to do so. They may practice as doctors and lawyers, or whatever profession they are in. If there were South Africans who sought to make money by practising their trade abroad in a manner inconsistent with the provisions of our Constitution, for instance, killing innocent people, we would stop that right. 

That is what this Bill is about. It says: you may practice your trade, even in the security industries, as long as what you are doing there is not inconsistent with our national law and with our obligations in international law. That is the only thing we are going to stop.

U sien, mnr Groenewald, ek moet maar die punt so direk stel. Elke reg moet gereguleer word. Almal van ons in Suid-Afrika mag besigheid doen en geld maak, maar die oomblik as iemand geld steel, sal ons daardie reg reguleer. Die oomblik as iemand ’n rooftog organiseer, sal ons hom vang. (Translation of Afrikaans paragraph follows.)

[You see, Mr Groenewald, I just have to state the point as directly as possible. Every right must be regulated. Everybody in South Africa may do business and make money, but the minute someone steals money, we will regulate that right. The minute that somebody organises a robbery, we will catch him.]

We cannot allow the making of money by any means at all times. There must be certain ways in which to stop that, should you want to make money illegally. It is inimical to the law of the land. Now I have also made a major discovery today. I hope that something is wrong here, because I really don’t think this is right. As regards South Africa’s reserve force, the concept of our defence force is a core force with a reserve force added. Anybody leaving the National Defence Force is encouraged to come into the reserve force.

It can therefore never be said that there are too many whites in the reserve force. There is something fallacious about that. If there is an official who said that, I would like to find out who it was, because I might have to withdraw them from the defence force. It is a misrepresentation of the facts. Everybody is welcome in the reserve force. 

Mr Jankielsohn, I think everybody must listen carefully to what is happening in the meetings and so on. The gentleman from the ACDP made the point that only those people who will not be deployed in military operations may join the armed forces of other countries - that is another fallacy. I don’t know what the basis of that is.

We are a member of the Commonwealth, for instance. Anybody who wants to enlist in Her Majesty’s Armed Forces is free to do so, but if Her Majesty’s government were engaging in or getting into a conflict area that would be inconsistent with our law. We are an independent state, so we would say no, we are not going into that. And we would regulate for that. But, in any other case, there are no difficulties. 

Now I asked the other members and they said that the hon member was never ever in the committee discussions. He has just been sent here to come and say what he said. Well, that’s some consolation. [Time expired.]

Debate concluded.

(A)
Amendment to the Bill by Mr P J Groenewald put, as printed on the Order Paper (p 281), namely:

CLAUSE 4

1.
On page 4, in line 31, to omit “authorised in terms of section 7” and to substitute “registered with the Committee for that purpose”.

Division demanded.

The House divided:

AYES - 31: Blanché, J P I; Camerer, S M; Carrim, Y I; Chang, E S; Doman, W P; Farrow, S B; Gibson, D H M; Groenewald, P J; Jankielsohn, R; Julies, I F; Kalyan, S V; Kohler-Barnard, D; Lowe, C M; Masango, S J; Morgan, G R; Mulder, C P; Mulder, P W A; Opperman, S E; Rabie, P J; Sayedali-Shah, M R; Schmidt, H C; Selfe, J; Seremane, W J; Smuts, M; Spies, W D; Swart, P S; Swart, S N; Swathe, M M; Van Dyk, S M; Waters, M; Weber, H.

NOES - 204: Abram, S; Anthony, T G; Arendse, J D; Asiya, S E; Asmal, A K; Baloyi, M R; Benjamin, J; Beukman, F; Bhengu, F; Bhengu, M J; Bhengu, P; Bici, J; Bloem, D V; Bogopane-Zulu, H I; Bonhomme, T J; Booi, M S; Cachalia, I M; Cele, M A; Chauke, H P; Chikunga, L S; Combrinck, J J; Cronin, J P; Dambuza, B N; Daniels, P; Davies, R H; Diale, L N; Didiza, A T; Direko, I W; Dithebe, S L; Du Toit, D C ; Fihla, N B; Fraser-Moleketi, G J; Frolick, C T; Fubbs, J L; Gabanakgosi, P S; Gaum, A H; Gerber, P A; Gigaba, K M N; Gololo, C L; Goniwe, M T; Gore, V C; Gumede, D M; Gumede, M M; Hanekom, D A ; Hendrickse, P A C; Hogan, B A; Holomisa, S P; Huang, S; Jeffery, J H; Johnson, C B; Johnson, M; Jordan, Z P; Kalako, M U; Kasienyane, O R; Kekana, C D; Khoarai, L P; Kholwane, S E; Khumalo, K K; Khumalo, K M; Komphela, B M; Koornhof, G W; Kotwal, Z; Landers, L T; Lekgetho, G; Lekgoro, M M S; Lekota, M G P; Lishivha, T E; Louw, S K; Luthuli, A N; Mabe, L L; Mabena, D C; Madasa, Z L; Madella, A F; Maduma, L D; Magau, K R; Magwanishe, G B; Mahlaba, T L; Mahlangu-Nkabinde, G L; Mahote, S; Maja, S J; Makasi, X C; Maloney, L; Maloyi, P D N; Maluleka, H P; Maluleke, D K; Manana, M N S; Mars, I; Martins, B A D; Mashangoane, P R; Mashigo, R J; Masutha, T M; Mathibela, N F; Matlala, M H; Matsemela, M L; Matsomela, M J J ; Maunye, M M; Mayatula, S M; Mbili, M E; Meruti, M V; Mgabadeli, H C; Mkhize, Z S; Mnguni, B A; Mnyandu, B J; Moatshe, M S; Modisenyane, L J; Mogale, O M; Mogase, I D; Mohamed, I J; Mohlaloga, M R; Mokoena, A D; Molefe, C T; Monareng, O E; Montsitsi, S D; Morutoa, M R; Morwamoche, K W; Mosala, B G; Moss, L N; Moss, M I; Motubatse-Hounkpatin, S D; Mpontshane, A M; Mshudulu, S A; Mthembu, B; Mthethwa, E N; Mzondeki, M J G; Nawa, Z N; Ndlovu, V B; Ndzanga, R A; Nefolovhodwe, P J; Nel, A C; Nene, M J ; Nene, N M; Newhoudt-Druchen, W S; Ngaleka, E; Ngcengwane, N D; Ngcobo, E N N; Ngcobo, N W; Ngele, N J; Ngwenya, M L; Ngwenya, W; Nhlengethwa, D G; Njikelana, S J ; Njobe, M A A; Nkabinde, N C; Nkem-Abonta, E; Nkuna, C; Nogumla, R Z; Ntuli, B M; Ntuli, M M; Ntuli, R S; Ntuli, S B; Nxumalo, S N ; Nyambi, A J; Nzimande, L P M; Oliphant, G G; Padayachie, R L; Pandor, G N M; Phadagi, M G; Phala, M J; Phungula, J P; Pieterse, R D; Radebe, B A; Rajbally, S ; Ramakaba-Lesiea, M M; Ramgobin, M; Ramphele, T D H; Rasmeni, S M; Reid, L R R; Rwexana, S P; Saloojee, E; Schippers, J; Schneemann, G D; Seadimo, M D; Sefularo, M; Sekgobela, P S; September, C C; Shabangu, S; Sibande, M P; Sibanyoni, J B; Siboza, S ; Sigcau , S N; Sikakane, M R; Sithole, D J; Skhosana, W M; Skosana, M B; Skweyiya, Z S T; Smith, V G; Solomon, G; Sotyu, M M; Surty, M E ; Thabethe, E; Tinto, B; Tlake, M F; Tobias, T V; Tolo, L J; Tsenoli, S L; Tshivhase, T J; Tshwete, P; Vadi, I; Van Wyk, A; Vezi, T E; Vos, S C; Wang, Y; Zita, L; Zulu, B Z.

ABSTAIN - 1: Woods, G G. 

Question not agreed to.

Amendment accordingly negatived.

(B)
Amendment to the Bill by Mr P J Groenewald put, as printed on the Order Paper (p 281), namely:

2.
On page 4, from line 34, to omit subsection (2) and to substitute:

(2)
A South African citizen or permanent resident referred to in subsection (1) must submit to the Committee an application for registration in the prescribed form and manner.

Division demanded.

The House divided:

AYES - 30: Blanché, J P I; Camerer, S M; Doman, W P; Farrow, S B; Gibson, D H M; Groenewald, P J; Jankielsohn, R; Julies, I F; Kalyan, S V; Kohler-Barnard, D; Lowe, C M; Masango, S J; Morgan, G R; Mulder, C P; Mulder, P W A; Opperman, S E; Rabie, P J; Sayedali-Shah, M R; Schmidt, H C; Selfe, J; Seremane, W J; Smuts, M; Spies, W D; Swart, P S; Swart, S N; Swathe, M M; Trent, E W; Van Dyk, S M; Waters, M; Weber, H.

NOES - 208: Abram, S; Ainslie, A R; Anthony, T G; Arendse, J D; Asiya, S E; Asmal, A K; Baloyi, M R; Benjamin, J; Beukman, F; Bhengu, F; Bhengu, M J; Bhengu, P; Bici, J; Bloem, D V; Bogopane-Zulu, H I; Bonhomme, T J; Booi, M S; Cachalia, I M; Carrim, Y I; Cele, M A; Chang, E S; Chauke, H P; Chikunga, L S; Combrinck, J J; Cronin, J P; Dambuza, B N; Daniels, P; Davies, R H; Diale, L N; Didiza, A T; Direko, I W; Dithebe, S L; Du Toit, D C ; Fihla, N B; Fraser-Moleketi, G J; Frolick, C T; Fubbs, J L; Gabanakgosi, P S; Gaum, A H; Gerber, P A; Gigaba, K M N; Gololo, C L; Goniwe, M T; Gore, V C; Gumede, D M; Gumede, M M; Hanekom, D A ; Hendrickse, P A C; Hogan, B A; Holomisa, S P; Huang, S; Jeffery, J H; Johnson, C B; Johnson, M; Jordan, Z P; Kalako, M U; Kasienyane, O R; Kekana, C D; Khoarai, L P; Kholwane, S E; Khumalo, K K; Khumalo, K M; Komphela, B M; Koornhof, G W; Kotwal, Z; Landers, L T; Lekgetho, G; Lekgoro, M M S; Lekota, M G P; Lishivha, T E; Louw, S K; Luthuli, A N; Mabe, L L; Mabena, D C; Madasa, Z L; Madella, A F; Maduma, L D; Magau, K R; Magwanishe, G B; Mahlaba, T L; Mahlangu-Nkabinde, G L; Mahote, S; Maja, S J; Makasi, X C; Makgate, M W; Maloney, L; Maloyi, P D N; Maluleka, H P; Maluleke, D K; Manana, M N S; Mars, I; Martins, B A D; Mashangoane, P R; Mashigo, R J; Masutha, T M; Mathibela, N F; Matlala, M H; Matsemela, M L; Matsomela, M J J ; Maunye, M M; Mayatula, S M; Mbili, M E; Meruti, M V; Mgabadeli, H C; Mkhize, Z S; Mnguni, B A; Mnyandu, B J; Moatshe, M S; Modisenyane, L J; Mogale, O M; Mogase, I D; Mohamed, I J; Mohlaloga, M R; Mokoena, A D; Molefe, C T; Monareng, O E; Montsitsi, S D; Morutoa, M R; Morwamoche, K W; Mosala, B G; Moss, L N; Moss, M I; Motubatse-Hounkpatin, S D; Mpontshane, A M; Mshudulu, S A; Mthembu, B; Mthethwa, E N; Mzondeki, M J G; Nawa, Z N; Ndlovu, V B; Ndzanga, R A; Nefolovhodwe, P J; Nel, A C; Nene, M J ; Nene, N M; Newhoudt-Druchen, W S; Ngaleka, E; Ngcengwane, N D; Ngcobo, E N N; Ngcobo, N W; Ngele, N J; Ngwenya, M L; Ngwenya, W; Nhlengethwa, D G; Njikelana, S J ; Njobe, M A A; Nkabinde, N C; Nkem-Abonta, E; Nkuna, C; Nogumla, R Z; Ntuli, B M; Ntuli, M M; Ntuli, R S; Ntuli, S B; Nyambi, A J; Nxumalo, S N ; Nzimande, L P M; Oliphant, G G; Padayachie, R L; Pandor, G N M; Phadagi, M G; Phala, M J; Phungula, J P; Pieterse, R D; Radebe, B A; Rajbally, S ; Ramakaba-Lesiea, M M; Ramgobin, M; Ramphele, T D H; Rasmeni, S M; Reid, L R R; Rwexana, S P; Saloojee, E; Schippers, J; Schneemann, G D; Seadimo, M D; Sefularo, M; Sekgobela, P S; September, C C; Shabangu, S; Sibande, M P; Sibanyoni, J B; Siboza, S ; Sigcau , S N; Sikakane, M R; Sithole, D J; Skhosana, W M; Skosana, M B; Skweyiya, Z S T; Smith, V G; Solomon, G; Sotyu, M M; Surty, M E ; Thabethe, E; Tinto, B; Tlake, M F; Tobias, T V; Tolo, L J; Tsenoli, S L; Tshivhase, T J; Tshwete, P; Vadi, I; Van Wyk, A; Vezi, T E; Vos, S C; Vundisa, S S; Wang, Y; Zita, L; Zulu, B Z.

ABSTAIN - 1: Woods, G G.

Question not agreed to.

Amendment accordingly negatived.

Question put: That the Bill be read a second time.

Division demanded.

The House divided:

AYES - 211: Abram, S; Ainslie, A R; Anthony, T G; Arendse, J D; Asiya, S E; Asmal, A K; Baloyi, M R; Benjamin, J; Beukman, F; Bhengu, F; Bhengu, M J; Bhengu, P; Bici, J; Bloem, D V; Bogopane-Zulu, H I; Bonhomme, T J; Booi, M S; Cachalia, I M; Carrim, Y I; Cele, M A; Chang, E S; Chauke, H P; Chikunga, L S; Combrinck, J J; Cronin, J P; Dambuza, B N; Daniels, P; Davies, R H; Diale, L N; Didiza, A T; Direko, I W; Dithebe, S L; Du Toit, D C ; Fihla, N B; Fraser-Moleketi, G J; Frolick, C T; Fubbs, J L; Gabanakgosi, P S; Gaum, A H; Gerber, P A; Gigaba, K M N; Gololo, C L; Goniwe, M T; Gumede, D M; Gumede, M M; Hendrickse, P A C; Hogan, B A; Holomisa, S P; Huang, S; Jeffery, J H; Johnson, C B; Johnson, M; Jordan, Z P; Kalako, M U; Kasienyane, O R; Kekana, C D; Khoarai, L P; Kholwane, S E; Khumalo, K K; Khumalo, K M; Komphela, B M; Koornhof, G W; Kotwal, Z; Landers, L T; Lekgetho, G; Lekgoro, M M S; Lekota, M G P; Lishivha, T E; Louw, S K; Luthuli, A N; Mabe, L L; Mabena, D C; Madasa, Z L; Madella, A F; Maduma, L D; Magau, K R; Magwanishe, G B; Mahlaba, T L; Mahlangu-Nkabinde, G L; Mahote, S; Maja, S J; Makasi, X C; Makgate, M W; Maloney, L; Maloyi, P D N; Maluleka, H P; Maluleke, D K; Manana, M N S; Mars, I; Martins, B A D; Mashangoane, P R; Mashigo, R J; Masutha, T M; Mathibela, N F; Matlala, M H; Matsemela, M L; Matsomela, M J J ; Maunye, M M; Mayatula, S M; Mbili, M E; Meruti, M V; Mgabadeli, H C; Mkhize, Z S; Mnguni, B A; Mnyandu, B J; Moatshe, M S; Modisenyane, L J; Mogale, O M; Mogase, I D; Mohamed, I J; Mohlaloga, M R; Mokoena, A D; Molefe, C T; Monareng, O E; Montsitsi, S D; Morutoa, M R; Morwamoche, K W; Mosala, B G; Moss, L N; Moss, M I; Motubatse-Hounkpatin, S D; Mpontshane, A M; Mshudulu, S A; Mthembu, B; Mthethwa, E N; Mzondeki, M J G; Nawa, Z N; Ndlovu, V B; Ndzanga, R A; Nefolovhodwe, P J; Nel, A C; Nene, M J ; Nene, N M; Newhoudt-Druchen, W S; Ngaleka, E; Ngcengwane, N D; Ngcobo, E N N; Ngcobo, N W; Ngele, N J; Ngwenya, M L; Ngwenya, W; Nhlengethwa, D G; Njikelana, S J ; Njobe, M A A; Nkabinde, N C; Nkem-Abonta, E; Nkuna, C; Nogumla, R Z; Nonkonyana, M; Ntuli, B M; Ntuli, M M; Ntuli, R S; Ntuli, S B; Nyambi, A J; Nxumalo, S N ; Nzimande, L P M; Oliphant, G G; Padayachie, R L; Pandor, G N M; Phadagi, M G; Phala, M J; Phungula, J P; Pieterse, R D; Radebe, B A; Rajbally, S ; Ramakaba-Lesiea, M M; Ramgobin, M; Ramphele, T D H; Rasmeni, S M; Reid, L R R; Rwexana, S P; Saloojee, E; Schippers, J; Schneemann, G D; Seadimo, M D; Sefularo, M; Sekgobela, P S; September, C C; Shabangu, S; Sibande, M P; Sibanyoni, J B; Siboza, S ; Sigcau , S N; Sikakane, M R; Sithole, D J; Skhosana, W M; Skosana, M B; Skweyiya, Z S T; Smith, V G; Solomon, G; Sotyu, M M; Surty, M E ; Thabethe, E; Tinto, B; Tlake, M F; Tobias, T V; Tolo, L J; Tsenoli, S L; Tshivhase, T J; Tshwete, P; Vadi, I; Van Wyk, A; Vezi, T E; Vos, S C; Vundisa, S S; Wang, Y; Woods, G G; Zita, L; Zulu, B Z.

NOES - 28: Blanché, J P I; Camerer, S M; Doman, W P; Farrow, S B; Gibson, D H M; Groenewald, P J; Jankielsohn, R; Julies, I F; Kalyan, S V; Kohler-Barnard, D; Lowe, C M; Masango, S J; Morgan, G R; Mulder, C P; Mulder, P W A; Opperman, S E; Rabie, P J; Sayedali-Shah, M R; Schmidt, H C; Selfe, J; Seremane, W J; Spies, W D; Swart, S N;  Swathe, M M; Trent, E W; Van Dyk, S M; Waters, M; Weber, H.

ABSTAIN - 1: Gore, V C.

Question agreed to.

Bill accordingly read a second time.
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