Proposals by Member A van der Westhuizen

That the proposal made by the Department of Local Government (WC) be submitted to the NCOP as part of our responses. Same with the comments made by SALGA.

Proposal 1: That Clause 11(1)(a) be amended as follows:

11. (1)(a) A member of the Board is appointed for a term not exceeding five years and six months,

calculated from the date of appointment by the President, and such term must expire on a date not later than five years and six months after the last election date for municipal councils as published in the Government Gazette, at the time of appointment. 
Proposal 2:

That clause 17(3) be reworded to avoid situations where the Board tries to involve itself and revoke decisions of administrative nature made in good faith by those properly delegated by the Board to act on its behalf.

Currently it reads: “The Board may confirm, vary or revoke any decision taken by a member of the Board, committee of the Board or employee, in consequence of a delegation or instruction.”
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Clause 7 (2

The Board must reflect the broad composition of South African Society - Section 7(2)(a) – It is suggested this be amended to state ‘must broadly reflect the composition …‘ This will ensure that qualifications will always remain the primary criteria.

Clause 9(2) (e)

It is proposed that it should also include persons who have held political office positions in the past and in addition, it is proposed that persons with direct family members occupying political office should also be disqualified.

It is further suggested that this exclusion should also include persons who hold political party positions, thereby going beyond just official political office.

Clause 10(1)(b)
It is suggested that the selection panel composition presents potential for harmful political influence. The following positions of the selection panel all present opportunities for political interference:

(ii)
A person with specific knowledge of demarcation designated by the Minister after consultation with the MECs for local government;

(v)
The Chairperson of the Portfolio Committee in the National Assembly responsible for local government, or a member of the Portfolio Committee designated by such Chairperson;

(vi)
The Chairperson of the Select Committee in the National Council of Provinces responsible for local government matters, or a member of the 40 Select Committee designated by such Chairperson;

(vii)
The Chairperson of the National House, or a member of the National House designated by such Chairperson.

The collective inclusion of these positions on the selection panel indicates a potential for political interference in the compiling of a list of suitably qualified persons. This may result in the final list of recommended suitably qualified individuals being filled with persons that lean in a given political direction.

Proposal

That an alternative selection process for the Board may be followed. This process may follow a Parliamentary selection process where nominated persons are interviewed by a committee of the National Assembly with the incorporation of public participation opportunities. It could also be mandated that the positions of the Board be occupied by specific categories of persons, or persons who hold specific qualifications as prerequisite requirements.  

Clause 10(3)
The selection panel may determine its own procedures, including its decision-making procedures which must be fair and transparent. 
Proposal

That the Bill include a criteria regarding the transparency of any procedures it conducts. Such as nominations for appointment as well as reasons for final recommendations be published.

Clause 10(8)(a) 
It is problematic that the default position for filling a Board vacancy is to require the President to choose from the names not initially selected from in the recommendation list of 10(8)(5).
Proposal

That any vacancy on the Board be readvertised.

Clause 16
There is no limitation on how may committees the Board can appoint to assist with its performance of its functions. This leaves open the possibility of an unwieldy number of committees being formed, with escalating cost. There is a need for greater guidelines surrounding the establishment of committees within the Bill.

Clause 23(1)(e)
it is unclear why a municipality’s capacity should be judged on its ability to execute functions in line with the Minister’s and the MEC of local government’s allocated powers and functions.

o It has been proposed by OUTA that the authority should not have the power to conduct capacity assessments, as this would usurps the executive powers of National and Provincial government.

Clause 23(2)
It is unclear what specific provisions in the Spatial Planning and Land Use Management Act must be adhered to. This clause is currently overbroad and greater clarity is required.

Clause 24(n)
Outlines that one of the factors to be taken into account when determining or redetermining a municipal boundary is relevant national development policies and plans which might impact on the nature of local government and its boundaries.
Proposal

That national policy should not play a role in determining municipal boundaries as this could result in the undermining of local authorities who adopt policies contrary to that of the national government.

Clause 32(4)(b)
It is proposed that the time frame of 6 months prior to commencement to inform the Minister and Minister of Finance of a determination or redetermination be extended to 9 months to allow greater time for adequate public participation and consideration for appeals.
Furthermore, clause 32(4)(c) should only permit the Minister of Finance to shorten the timeframe from 9 months to a minimum of 6 months.

Clause 38(2)
It is suggested that the current appointment process of the Appeals Authority is inadequate. At present the Minister is empowered to draw up a list of names for the President to appoint from in response to a public call for nominations.
Proposal

That a more comprehensive appointment and interview procedure be preferable.

